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FELDVAN, Justice

We previously accepted jurisdictionof this special action
chal l enging the constitutionality of two | egi sl ative neasures that
revi se many portions of Arizona’s surface water |aw. On renand, the
trial judge hel d nost of the statutory changes unconstitutional because
they applied retroactively to affect vested property rights, thus
violating the due process clause of article Il, section 4 of the
Arizona Constitution, or because they viol ated t he separati on of powers
cl ause of articlelll of the Arizona Constitution. For the nost part,

we agree and affirm

FACTS AND PROCEDURAL HI STORY

Because “there is not enough water to neet everyone's
demands, a determ nation of priorities and a quantification of the
wat er rights acconpanying those priorities nust be made.” United
States v. Superior Court/San Carl os Apache Tri be, 144 Ari z. 265, 270,
697 P.2d 658, 663 (1985) (hereinafter San Carlos Il1). The attenpt
to adjudicate all surface water rights began in 1974 when the Salt
Ri ver Val |l ey Water Users’ Associationfiledapetitionwiththe State
Land Departnent for adjudication of its water rights under forner
A RS 8845-231t045-245. 1d. In 1979, those statutes were repeal ed
and superseded by AR S. 88 45-251 to 45-260. 1|1d. In accordance
with the statutory changes, Salt River’s adm nistrative proceedi ng
was transferred to Maricopa County Superior Court, where it was
consolidated with other petitions for adjudication of water rights
inthe Salt, Verde, and San Pedro Rivers. In re Rights to the Use
of the Gla River, 171 Ariz. 230, 233, 830 P.2d 442, 445 (1992)

(hereinafter Gla River Adjudication |I). Subsequently, the trial
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j udge expanded the scope of the adjudication to include the Upper
Agua Fria, Upper Gla, Lower Gla, and Upper Santa Cruz Rivers. |d.
Asimlar proceedingis pendinginvolvingrightsinthelLittle Col orado
Ri ver. Today, nore than 27,000 parties have been served and over
77,000 clains remain to be adjudicated inthe Gla River and Little
Col orado River adjudications.

In 1986, the trial judge entered an order that established
procedures for managing this conplex litigation andidentified]|egal
issues the court needed to resolve before finally adjudicating
i ndi vi dual cl ai ns. | d. I n Septenber 1989, we issued a Specia
Procedural Order Providing for Interlocutory Appeal s and Certifications
designed to “provide a nechanism [for appellate] review [of] the
i mportant | egal decisions of thetrial court as pronptly as practicable
at the outset of the adjudication.” 1d. at 233 n.2, 830 P.2d at 445
n.2. Pursuant tothis order, in Decenber 1990 we granted interl ocutory
review of six issues. W have published opi ni ons addressi ng i ssues
1 and 2. See Gla River Adjudication |, 171 Ariz. 230, 830 P.2d 442
(issue 1 —holding that the special filing and service procedures
adopted by the trial court for the general adjudication satisfied
due process requirenents ); Inre General Adjudication of All R ghts
to Use Water inthe Gla R ver Systemand Source, 175 Ariz. 382, 857
P.2d 1236 (1993) (issue 2 —holding that the trial court adopted an
incorrect nethod for identifying wells presunmed to be punping
appropri abl e subfl ow as opposed to groundwater, which is excluded
from the rule of prior appropriation) (hereinafter Gla R ver
Adjudicationll). Issues 4 and5, whichpertainto all eged application

of federal reserved rights to groundwater, have been argued and
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subnmitted to the court for decision.?

Al t hough a nunber of issues have been or soon wll be
resol ved, many nore | egal and evidentiary issues remai n pendi ng on
appeal or inthe trial court. Nevertheless, in 1995 —in the m dst
of this adjudication and the Little Col orado Ri ver proceedi ng —t he
Legi sl ature enacted House Bil | s 2276 and 2193, whi ch revi sed nuner ous
statutes dealingw th surface water rights and t he general adj udi cation
process. The San Carl os Apache Tri be, Tont o Apache Tri be, and Yavapai
Apache Tribe —Canp Verde Reservation (the Apache Tribes) filed a
special action in this court challenging the constitutionality of
the enactnments. W accepted jurisdiction and remanded the matter
tothetrial court, specifically Judge Susan R Bolton, for briefing
and oral argunent.? We | ater anended t he renmand order to direct Judge
Bolton “to identify and resolve, subject to the special appellate
procedures applicable to this case,” the issues that needed to be
deci ded i medi ately, and to “determ ne each constitutional issue.”

Inthetrial court, the Apache Tribes, the Littl e Col orado
Ri ver Tri bes (Navaj o Nati on, Hopi Tri be, Puebl o of Zuni, and San Juan
Southern Paiute Tribe), andthe United States (col |l ectively the federal
parties) challenged the |l egislation. The Salt R ver Project, Cyprus
Mningentities, andthe State Land Departnent (collectively the state
parties), on behal f of thensel ves and nunerous other parties, filed

briefs supporting it. Judge Bolton heard oral argunment and, in

! For a nore detail ed history of the adjudi cation, see Ari zona
San Carl os Apache Tribe, 463 U. S. 545, 103 S.Ct. 3201 (1983) (San
rlos 1I); San Carlos Il, 144 Ariz. at 270-71, 697 P.2d at 663-64;
la River Adjudication I, 171 Ariz. at 232-33, 830 P.2d at 444-45;
|l a Rver Adjudicationll, 175 Ariz. at 384-85, 857 P.2d at 1238- 39.

2 Judge Bolton repl aced retired Judge Stanl ey Z. Goodfarb, who
presided over the Gla R ver adjudication for fourteen years.

7
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accordance with the 1989 Special Procedural Order, certified her
decision to this court. We accepted the certification, ordered
briefing, and granted extended oral argunment. W have jurisdiction

pursuant to article VI, section 5(3) of the Arizona Constitution.

DI SCUSSI ON
A Prelimnary matters

Several of the parties have suggested that we not confine
ourselves to the constitutional issues addressed by Judge Bol t on but
i nst ead deci de the constitutionality of each | egislative enactnent.
We decline theinvitation and confine ourselves to determ ning those
issues properly raised by the parties and necessary to our
determ nation of the validity of the challenged |egislation.

Except as otherw se noted in Y 10, 28, 54, 59, 60, and
62, all constitutional findings in this opinion are based on state
| aw. Federal cases are used only for gui dance and do not thensel ves
conpel the results we reach today. See Mchigan v. Long, 463 U. S
1032, 1041, 103 S.Ct. 3469, 3476 (1983).

To keep the opinion as brief as possible while stil
provi ding a conpl ete picture of the changes nade by the | egislative
enactnments, we attach the full legislative text of HB 2276 and HB
2193 as Appendi ces A and B. The appendi ces show each statute in the
previ ous and revi sed versions.

Because the trial court's ruling involved pure questions
of law, our reviewis de novo. See, e.g., Scottsdale Unified Sch.
Dist. No. 48 v. KPNX Broadcasting Co., 191 Ariz. 297, 300, 955 P.2d
534, 537 (1998).
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B. Standard of review

The Apache Tribes contend that we should apply strict
scrutiny to this legislation and that the parties supporting the
enactments have the burden to prove constitutionality. The state
parties, on the other hand, urge us to apply what has been descri bed
as the presunptionthat all statutes are constitutional. See Chevron
Chem Co. v. Superior Court, 131 Ariz. 431, 438, 641 P.2d 1275, 1282
(1982): Rochlinv. State, 112 Ariz. 171, 174, 540 P. 2d 643, 646 (1975).
Judge Bolton rejected the strict scrutiny claimand presuned the
amendnents constitutional. Strict scrutiny is the standard applied
to an equal protection challenge of a statute that “is ained at
[imting a fundanental right” or “discrimnates anong individuals
based on a ‘suspect class.’”” Arizona Downs v. Arizona Horsenen's
Found., 130 Ariz. 550, 555, 637 P.2d 1053, 1058 (1981). W read the
amendnents as regul ating property rightsinwater rather thanlimting
fundanmental rights and cannot concl ude that these statutes dealing
wi th property rights discrimnate agai nst a suspect cl ass. Therefore,
we agree wi t h Judge Bol ton’ s rejection of the equal protection cl ai ns
and, as amatter of federal | aw, see no need to apply strict scrutiny.

The Apache Tribes also argue that Arizona v. San Carl os
Apache Tribe, 463 U. S. 545, 103 S.C. 3201 (1983) (hereinafter San
Carlos 1), requires a“strict standard” of reviewwhen a state statute
isclaimedtoviolate the federal constitutional rights of the Apache
Tribes. W do not read San Carlos | to require such a standard and
agree with Judge Bolton’s rejection of the strict standard, whatever
that nay nmean. W assune, as always, that |egislative enactnents

are constitutional. W do not lightly conclude to the contrary.
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C. Retroactivity
1. CGeneral principles

All of the parties agree that procedural changes may be
appliedretroactively, but the federal parties contendthe enactnents
at issue are unconstitutional because they change the | egal effect
of past acts and therefore are “substantive retroactive | aws” that
“inmpair vested property rights and viol ate substantive due process
under the Arizona and U. S. Constitutions.” Conversely, the state
parties insist that all substantive changes are prospective only,
intended to deal with the future | egal consequences of future acts.
Moreover, the state parties argue, sone of what may appear to be
retroactive substantive changes are nerely clarifications of previously
anbi guous law. To support their position, the state parties point
to Section 25(A), the Declaration of policy and intent of HB 2276,
whi ch states:

The | egi sl ature finds and decl ares that t he
interests of the citizens of this state wll be
best served if the statutorily created process
for the adjudication of surface water rightsis
anmended to sinplify and expedite pending
litigation. The legislature also finds that
anbiguities exist 1n the current statutes
relating to surface water rights and that the
clarification of these statutes will assist all
parties by reducing the need for the courts to
resolve current anbiguities. The legislature
recogni zes t hat the general streamadj udi cations
are conplicated and have the potential to
profoundly affect the property rights of the
wat er users of this state. It 1s the intention
of this act to clarify existing | aws and adopt
changes that are equitable and fair to all
parties, that conply with the letter and the
spirit of the MCarran Amendnment (43 United
St at es Code section 666),3that providelong-term
securitytoall water rights holderswithinthis
state and that streanmline the adjudication

3 For a history and description of the McCarran Anendnent, see
San Carlos |1, 144 Ariz. at 272-73, 697 P.2d at 665-66.

10
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process and renove undue burdens of litigation
fromthe parties.

There would be little constitutional inpedinent if the
statutes that followthis Declaration did no nore than sinplify and
expedite pending litigation by anendi ng the adjudication process,
but Section 24 of HB 2276 gives us a different picture of the
Legislature’s intent, stating:

Unl ess ot herwi se specifically provided, this act
applies to:

1. Al rightsto appropriablewater initiated

or perfected on or before the effective date of

this act and any rights subsequently initiated

or perfected.

2. Al'l general stream adjudi cations pending

onthe effective date of this act and all future

gener al streamadjudi cations initiated pursuant

to title 45, chapter 1, article 9, Arizona

Revi sed Statutes
(Enphasi s added.) Judge Bol ton concl uded that this | anguage clearly
and unequi vocal | y denonstrated the Legislature's intentionto apply
both substantive and procedural changes retroactively. After
considering both the | anguage of Section 24 and the conplete text
of the statutes, we nust agree.

Decl arations of intent may be hel pful in interpretation,
but the text of a nmeasure nust be considered first and forenost.
See City of Chicago v. Environnmental Defense Fund, 511 U. S. 328, 339,
114 S. . 1588, 1594 (1994) (“It is not unusual for legislation to
cont ai n di ver se pur poses t hat nust be reconcil ed, and the nost reliabl e
guide for that task is the enacted text.”); Kriz v. Buckeye Petrol eum
Co., 145 Ariz. 374, 377, 701 P.2d 1182, 1185 (1985) (“To arrive at
| egislative intent, this Court first looks to the words of the
statute.”). It is true, as the state parties argue, that § 1-244

requi res an express statenment of retroactive intent before astatute

11
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wi Il be consideredretroactive. Here, however, several of the statutes
cannot sensi bly be applied prospectively. See, e.g., 8 45-187; § 45-
188(A) and (B) discussed infra at {1 20-22. This, we believe
i ndicates an overall legislativeintent to apply all of the statutes
retroactively.

That the Legislature intended the statutes to apply
retroactively does not end our analysis. A statute that is nerely
procedural nmay be appliedretroactively. Hall v. AN R Freight Sys.,
149 Ariz. 130, 139, 717 P.2d 434, 443 (1986). A statute nay not,
however, “attach[] newl egal consequences to events conpl eted before
its enactnent.” Landgraf v. USI FilmProds., 511 U. S. 244, 270, 114
S.Ct. 1483, 1499 (1994). In other words, |egislation my not disturb
vested substantive rights by retroactively changing the | aw that
applies to conpleted events. Hall, 149 Ariz. at 139, 717 P.2d at
443. Avestedright “is actually assertabl e as al egal cause of action
or defense or is so substantially relied upon that retroactive
divestiture would be manifestly unjust.” 1d. at 140, 717 P.2d at
444, W agree with Judge Bolton’s conclusion that the water rights
of the parties in the Gla and Little Colorado general stream
adj udi cati ons are vested substanti ve property rights. Al so, because
there is not enough water for all, priority in use is itself an
attribute of an appropriative property right to surface water. As
Judge Bol ton not ed, the purpose of the adjudications is to quantify,
prioritize, and docunent by decree existing priority rights to
appropriable and federally reserved water. This state has al ways
foll owed t he doctrine of prior appropriationof surface waters —first
intime, first inright. See doughv. Wng, 2 Ariz. 371, 17 P. 453

(1888). Thus, the |l egal effect of acts that resulted in acquisition

12
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and priority of water rights cannot be changed by subsequent
| egislation. Any inplenentation of Section 24's retroactive intent
to affect vested substantive rights to water woul d vi ol ate the due
process guarantee of articlell, section 4 of the Ari zona Constitution.
See Hall, 149 Ariz. at 139, 717 P.2d at 443.

The state parties insist, however, that “water rights, |ike
ot her property rights, continue to be subject to regulation by the
| egi sl ature even after vesting,” and argue that this | egislation does
not hi ng nore t han i npose such regul atory neasures. To hol d ot herw se,
they say, would effectively freeze the law by precluding the
Legi slature fromenacting future regulations. It is true that even
vested rights may be regul ated. Today’s hol di ng, however, does not
prevent future regulations and does not freeze the |aw The
Legi sl ature may certainly enact | aws that apply torights vested before
the date of the statute. Such |aws, however, may only change the
| egal consequences of future events. See Tower Pl azalnvs. v. DeWtt,
109 Ariz. 248, 251-52, 508 P.2d 324, 327-28 (1973) (hol ding that the
Legi slature may tax future rents in | eases nade prior to enact nent
of statute). Al other considerations permtting, the Legislature
may provide, for instance, that a right vested before the statute
iseffectivew ||l be affected by the specified event occurring after
the statute is effective. The Legislature nay not, however, change
the | egal consequence of events conpleted before the statute’s
enactnent. Seeid. For exanple, the Legi sl ature cannot reviverights
t hat have been | ost or term nated under the lawas it existed at the
time of an event and that have vested in otherw se junior
appropriators. See, e.g., Hall, 149 Ariz. at 139, 717 P.2d at 443;
United States v. Klein, 80U S. (13 Wall.) 128, 146 (1871) (separation

13
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of powers prohibits Congress fromprescribing rules of decision in
pendi ng cases). W therefore agree with Judge Bolton that those
provi sions of HB 2276 that retroactively alter vested substantive
rights violate the due process clause, article Il, section 4 of the
Arizona Constitution. Accordingly, we anal yze the statutes for true
retrospective effect. For ease of reference, we list the statutes

in numerical order

2. Specific statutes

As anmended, 8§ 45-141(B) prohibits a finding of forfeiture
or abandonnment when water has been used on less than all the |and
to which the right was appurtenant. This provision creates a new
protection against a finding of abandonnent or forfeiture that did
not exist in the former 8 45-141. The consequences of failure to
make use of appropriated water on all of the appropriator’s | and nust
be determ ned on the basis of the law existing at the tinme of the
event, not on the basis of subsequently enacted | egi sl ation that may
change the order of priority. C. Kein, 80 US. (13 VWall.) at 148.
Section 45-141(C) elimnates any possibility of forfeiturefor rights
initiated before June 12, 1919. |If applied retrospectively, this
t oo creates a newand unconstitutional protectionfor pre-1919 water
rights that may have been forfeited and vested in others under the
| aw existing prior to 1995. Forfeiture and resultant changes in
priority nust be determ ned under the lawas it existed at the tine
of the event alleged to have caused the forfeiture.

Section 45-151(D)* provides that the availability of

* Because we find this statute inpernissibly affects vested
substantive rights, we do not address the argunent that it also
vi ol ates separation of powers.

14
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alternati ve water sources does not affect a surface water right.
No such provi sion exi sted under the prior statutory law, and it cannot
be retroactively added to the statute or engrafted in the common | aw.
Section 45-151(E) (contained in both HB 2276 and HB 2193) states that
water rights appropriated on federal |and belong to the person who
first made beneficial use of the water; 8 45-151(F) states that water
on federal | and may be used at any | ocati on; and 8 45-156( E) provi des
that failure to obtain approval for a change in use does not result
i n abandonnment, forfeiture, or loss of priority. These are all new
enactnents t hat cannot be retroactively appliedto affect rights vested
under the interpretation of statutes or common | aw exi sting at the
time of the events. Anong the over 70,000 pendingclains, it islikely
that sonme, perhaps many, will depend on the neaning of the |aw as
it existed at the tine of the events at issue. The resolution of
such i ssues and consequent effect on priority nust be determ ned by
interpretation and application of the then-existing statutory and
common | aw. Substantive rights and consequent priorities cannot be
det er m ned by st at ut es subsequent |y enact ed, especi ally those enact ed
while the case is pending before the court. See Hall, 149 Ariz. at
138, 717 P.2d at 442; Tower Plaza Invs., 109 Ariz. at 251-52, 508
P.2d at 327-28.

Section 45-162(B) provides that a del ay by t he Depart nent
of Wat er Resources (DWR) i n processing awater right application does
not affect priority. As we read the old and new versions of the
statute, the priority date under both is the application’s filing
date. If this new provision changes anything at all, it does so
retroactively.

Section 45-187 recogni zes an appropriator’s acquisition

15
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of water rights through adverse possession until May 21, 1974.° The
previ ous versi on of the statute recogni zed adver se possessi on cl ai ns
only until 1919.°% Thus, rights may nowbe cl ai ned by adver se possessi on
for the period from1919 through 1974, to the possible detrinment of
users whose statutory appropriativerights accrued after 1919. This
new version of 8 45-187 cannot sensibly be read to apply to the
consequences of events occurring after March 17, 1995 —t he date t he
statute took effect.

These changes to 8§ 45-187 present a paradigm of
unconstitutional retrospective application. The changes not only
apply to previ ous condi tions but al so change t he consequences of past
events. As the previous versions of § 45-187 recogni zed, before 1919
wat er ri ghts coul d be acqui red by adver se possessi on. Wet her a wat er
ri ght coul d be acqui red by adver se possessi on between 1919 and 1974
isnot entirely clear. For instance, Tattersfieldv. Putnamsuggests
that to initiate and perfect a water right, certain statutory

formalities were required after 1919. 45 Ariz. 156, 174, 41 P.2d

5 The 1995 version of 8§ 45-187 reads:

Begi nning on May 21, 1974, no rights to the use
of public waters of the state may be acquired
by adverse use or adverse possessi on as bet ween
t he person and the state, or as between one or
nmore persons asserting the water right, but
not hi ng contai ned herein affects the validity
of a claimfiled under this article based on
prior adverse use or adverse possession.

6 The fornmer version of 8§ 45-187 reads:

No rights to the use of public waters of the
state may be acquired by adverse use or adverse
possessi on as between t he person and t he stat e,
or as between one or nore persons asserting the
wat er right; but nothi ng cont ai ned herein shal
be deened to di mnish or enhance the validity
of aclaimfiled under this article originating
prior to the effective date of chapter 164 of
the Laws of 1919.
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228, 235 (1935). Accordingly, one could not appropriate water by
mere beneficial use. Id. It couldthus be argued that one who fail ed
toneet theformalities inthe 1919 water code —appl ying for a perm t
and recording the certificate —could not have acquired a right by
adver se possession after 1919. On the other hand, at | east one case
suggests otherwi se. G bbons v. d obe Devel opnent, Nevada, Inc.
expressly states that a “water right nay be obtained by adverse
possession.” 113 Ariz. 324, 325, 553 P. 2d 1198, 1199 (1976). G bbons
held that there was a triable issue of fact whether a water right
by adverse possession had been established. 1d. at 326, 553 P.2d
at 1200. It did not specify the year the adverse use began. Wet her
a right coul d be acqui red by adver se possessi on bet ween 1919 and 1974
nmust be determned by the lawin effect at the tine, not by the 1995
statute. The power to define existing | awin adjudicating di sputes
rests exclusively within the judicial branch. Chevron Chem Co.,
131 Ariz. at 440, 641 P.2d at 1284.

Sections 45-188(A), (B), and (C likew se inpermssibly
affect vested substantive rights. The 1974 version of § 45-188
provi ded sinply that a water right could be | ost t hrough abandonnent
or forfeiture (nonuse, w thout sufficient cause for five years),
w thout reference to the date the right was initiated. Subsections
(A) and (B) of the 1995 version, however, |imt nonuse forfeiture
tothoserights initiated on or after June 12, 1919.7 The effect of
the 1995 statutory anmendnent is to negate the forfeiture provisions

of the 1974 statute. G ven that sone clains nay be based on rights

" Abandonnent arises fromnonuse with intent to abandon, while
forfeiture results from nonuse, for a specified period of tineg,
regardl ess of intention. Gla Wter Co. v. Geen, 29 Ariz. 304, 306,
241 P. 307, 308 (1925).
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or priorities acquiredthrough forfeiture of otherw se senior rights
after 1974, the provi si ons added to § 45- 188 wer e undoubt edl y i nt ended
toalter thelegal consequences of preenactnent events. Sone otherw se
juni or appropriators nmay have already advanced in priority due to
forfeited water rights. The forfeited senior rights cannot be revi ved
by | egislation passed in 1995.

Subsection (C) of 8§ 45-188 i nsul ates fromabandonnment and
forfeiture water rights appurtenant to lands within an irrigation
district, water users' association, or thelike solong as an operabl e
delivery systemis maintained. This, too, did not exist before HB
2276 and nust share the sane fate as subsections (A and (B). These
provisions all alter the |lawregardi ng the creation, appropriation,
retention, priority, abandonnent, or forfeiture of previously vested
wat er rights and are t hus substanti ve changes. They are retroactive
because they may alter the vested consequences of past events.
Legi sl ation that changes the rul es governi ng the | egal consequences
of past events violates article 11, section 4 of the Arizona
Constitution. Cf. Chevron Chem Co., 131 Ariz. at 438-40, 641 P.2d
at 1282- 84.

The Legislature added in 8 45-189(E) the followi ng five
new exceptions to post-1919 forfeiture for nonuse:

8. The reconstruction, replacement,
reconfiguration or mai nt enance of water storage

or distribution facilities, using reasonable

diligence including the failure to divert or

store water as a result of those activities.

9. An agreenent between the holder of a

reservoir right andthe United States, this state

or any city, county or other nunicipal or

governnental entity to | eave a m ni num pool of

water in the reservoir for the benefit of the

public for recreation, fish and wldlife

pur poses.

10. Use of the water appropriated on | ess than
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all of the land to which the right 1is
appurtenant.

11. An agreenent between the operator of a

reservoir and a person entitled to the use of

wat er storedinthereservoir allow ng the water

to be withdrawn over a period of time exceeding

five years.

12. A witten agreenment between two or nore

appropriators of water pursuant to which one or

nmore of the appropriators agrees to forbear the

exercise of itswater right, inwholeor inpart,

for the benefit of one or nobre appropriators

w thin the same river systemand source if the

appropriator who forbears exercise of the right

continues the beneficial use associatedw ththe

right.
The | ast exception on the list (No. 13) —“[a]ny other reason that
a court of conpetent jurisdictiondeens woul dwarrant nonuse” — emnai ns
unchanged. Judge Bolton held that because the statute has al ways
provi ded a nonexclusive |ist of sufficient reasons for nonuse, the
new exceptions were valid so |l ong as they were applied prospectively
only. W agree that the Legislature may prospectively add to this
nonexcl usive list. These newexceptions, however, applyingto events
occurring between 1919 and 1995, obviously were intended to affect
and alter the |egal consequences of conduct occurring before the
enact nent date. As a result, they retroactively affect vested
substantive rights. Again, the effect of acts that occurred before
the effective date of HB 2276 nust be determ ned by the |aw that
existed at the tinme of the event. The Legislature my not
retroactively determine the law. See Hall, 149 Ariz. at 138, 717
P.2d at 442.

The Apache Tribes urge this court to hold § 45-262
unconstitutional. The statute, which did not exist prior to HB 2276,
provi des:

Contri butions of surface water by an appropri ator
to an Indian water rights settlenent shall not
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di m ni sh the appropriator's decreed water right

pursuant to section 45-257 unless a severance

and transfer of that right are specifically

provided for in the settlenent agreenent, but

the appropriator shall not use water avail able

under its decreedright if thewater is actually

bei ng used by an Indian tribe pursuant to the

settlement agreenent. The decree entered for

t he appropriator shall include any contri butions

that are nmade and that are designated as for the

benefit of the tribe, subject to the provisions

of the settlenent agreenent.
Al t hough Judge Bolton did not address this statute in her ruling,
we conclude that it cannot stand. It is not limted to future
settl enment agreenents. Consequently, this statute, I|ike those
previously discussed, is invalid because it may retroactively alter

t he consequences of past events.

3. “Reopener” provisions

The federal parties alsocontendthe “reopener” provisions
are invalid. Section 45-182(A) allows persons claimng a state | aw
water right to file their statenents of claimno | ater than ninety
days before the date of DAR s final report for the subwatershed in
which the clainmed right is |ocated. The previous deadline set by
the first adjudication statute was June 30, 1979. Simlarly, § 45-
254(E) allows claimants tofil e statenments or anend exi sting statenents
w t hout | eave of court up to ninety days before publication of DWR s
final report for the subwat ershed or federal reservation. After this
ti me has expired but before the special naster’s hearings concl ude,
claimants may assert a claimfor water use wthin that subwatershed
or reservation w thout | eave of court by filing astatenent wth DWR s
director and a notice of filing with the court. Wen the speci al
mast er has conpleted the hearings and has filed a report with the

court, further claimfilingis not permtted except wwth the court's
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perm ssi on.

As Judge Bolton concluded, the Legislature could have
determ ned that the general adjudication’s purpose of quantifying
and prioritizing all water rights would not be well served if the
1979 filing deadline remained intact. Caimants will now be given
a reasonabl e opportunity to properly make their clainms. The reopener
provisions are a legitimte exercise of |egislative power and are
thus constitutional. See, e.g., Davis v. Valley Distributing Co.,
522 F. 2d 827, 830-32 (9th G r. 1975) (uphol di ng appl i cati on of extended
statutory limtations periodto claimthat woul d ot herw se have been
barred by prior limtations period); Chevron Chem Co., 131 Ari z.
at 438-40, 641 P. 2d at 1282-84. Consequently, we affirmJudge Bolton’s
determ nation that the foll ow ng statutes are procedural and nay be
appliedretroactively: 8 45-182(A), (D), and (E), reopening the tine
for filing statenents of clains of water ri ghts exi sting before March
17, 1995; and 8§ 45-254(E), (F), and (G, providing a procedure for
late filing of statenents of claimand anended statenents.

Simlarly, Judge Bol ton determ ned that § 45-263(A), which
provides for the applicability of statelaw, is procedural. It reads:
“State law, includingall defenses avail abl e under state | aw, applies
tothe adjudicationof all water rightsinitiated or perfected pursuant
to state law” Assuming the propriety of Judge Bolton's
characterization of 8 45-263(A) as a procedural statute, we note that
to sone extent water rights affecting federal |and are governed by
both state and federal law. See, e.g., Cappaert v. United States,
426 U.S. 128, 96 S. . 2062 (1976). Thus, this provision is
constitutional, but onlytotheextent it isinterpretedconsistently

wi th the supremacy cl ause, article VI, clause 2 of the United States
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Consti tution.

D. Prospective application

Notwi t hst andi ng the statutes’ text, the state parties urge
us to uphol d all changes on a truly prospective basis, interpreting
and applying the statutes to affect only the future consequences of
future events. Wiile we could do this with many of the statutes,
we reluctantly decline to do so. Odinarily we interpret statutes
in a manner that will enable us to uphold their constitutionality.
Busi ness Realty v. Maricopa County, 181 Ariz. 551, 559, 892 P. 2d 1340,
1348 (1995). 1In this case, however, we believe the entire body of
| egi sl ationwas i ntended to apply both retroactively and prospectively.
Further, we find a significant portion of HB 2276 unconstituti onal
under t he separation of powers doctrine of articlelll of the Arizona
Consti tution. Consequently, we have no way of knowing if the
Legi sl ature woul d have enact ed t hese substanti al changes had it known
that the original, single body of | awwoul d be consi derabl y changed.
That decision is for the Legislature. Assumng the statutes are
constitutional on other grounds, the Legislaturemay, if it so deci des,
reenact those statutes we find to be retrospective so that they apply
only to future consequences of future events. See Tower Pl aza | nvs.,

109 Ariz. at 252, 508 P.2d at 328.

E. Ambi guity and clarification

Judge Bol ton concl uded that HB 2276 may be considered in
determ ning the nmeaning of prior law so long as a court finds the
prior | awanbi guous. We di sagree. Under sone circunstances, a newy

enacted statute may clarify anbiguities in an earlier version. See,
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e.g., State v. Sweet, 143 Ariz. 266, 271, 693 P.2d 921, 926 (1985)
(amendnment enacted one year after original version of statute was
clarification rather than change); Gty of Mesa v. Killingsworth,
96 Ariz. 290, 297, 394 P.2d 410, 414 (1964) (anendnent enacted one
year after statute was used for clarification). This useful canon
of statutory construction can assist with interpretati on when both
statutes were passed by the sane Legi sl ature or perhaps within a few
years of each other. But to suggest that the 1995 Legi sl ature knows
and can clarify what the 1919 or 1974 Legi sl atures i ntended carries
us past the boundary of reality and into the world of specul ation.
W refuse to cross that border

Qur previous cases support that conclusion. When an
amendnent is enacted “after a considerable length of tinme and
constitutes a clear and distinct change of the operative | anguage,
it is an indication of an intent to change rather than clarify the
previous statute.” O Malley Lunber Co. v. Riley, 126 Ariz. 167, 169,
613 P.2d 629, 632 (App. 1980) (abrogated on ot her grounds by Hayes
v. Continental Ins. Co., 178 Ariz. 264, 269 n.5, 872 P.2d 668, 673
n.5(1994)). G ven the passage of tine and the significant additions
to and departures fromprior law, HB 2276 is nore akin to a change
than a clarification. See, e.g., Onsbee v. Allstate Ins. Co., 177
Ariz. 146, 146-47, 865 P.2d 807, 807-08 (1993). The | egi sl ati on may
not, therefore, be givenweight ininterpretingthe neani ng of statutes

enacted al nost eighty —or even twenty-five —years earlier

F. Separ ati on of powers — egi sl ative directions of factual findi ngs
The federal parties argue that a nunber of the statutory

changes viol ate the separation of powers clause, article Il of the
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Ari zona Constitution, by changi ng both substantive and evidentiary
law in mdstream of a pending case. Oher statutes, they argue,
simlarly violate the constitution by dictatingthe court’s findings
on factual matters. Thus, the Legislature has attenpted to control
both process and result, depriving the court of its constitutional
authority to find facts and to define and apply the | aw

The concepts of due process and separation of powers are
somewhat intertw ned.

It is manifest that it was not left to the

| egi slative power to enact any process which

m ght be devised. The article is a restraint

on the legislative as well as on the executive

and j udi ci al powers of the governnent, and cannot

be so construed as to | eave congress free t o nake

apylprocess “due process of law,” by its nere
Murray’'s Lessee v. Hoboken Land & I nprovenent Co., 59 U.S. (18 How. )
272, 276 (1855). The United States Suprene Court | ong ago addressed
this issue in a case i n which Congress changed the rul es of the gane
at what may be described as halftinme. The Court previously had held
t hat t hose who had beeninrebellionduringthe Gvil War coul d recl aim
or obtain conpensation for seized property if they could prove they
received a presidential pardon. Such a pardon would satisfy the
statutory condition that the claimnt had not been in rebellion.
Klein, 80 U S. (13 Wall.) at 133, citing United States v. Padel ford,
76 U.S. (9 wall.) 531 (1869). The claimant, Klein, had been pardoned
and thus prevailed on his claim but while the case was pendi ng on
appeal , Congress enacted a |l aw effectively negating Padel ford. The
statute provi ded that absent express excul patory | anguage, a pardon
was adm ssi bl e as proof of participationinrebellionbut i nadm ssible
as evidence of non-participation. 1d. at 133-34. Wth the tables

turned in this nmanner, Kl ein would not have been entitled to
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conpensati on because the statute deprived the courts of jurisdiction
and required dismssal. The Suprene Court made short shrift of the
government’s notion to di sm ss.

It seens to us that this is not an exercise of

the acknow edged power of Congress to mnake
exceptions and prescribe regulations to the

appellate power. . . . Wat is this but to
prescribe arule for the decision of a cause in
a Particular way? . . . Can we do so w thout
al l ow ng one party to the controversy to deci de

it in its own favor? Can we do so wthout
all ow ng that the |l egislature may prescribe rul es
of decision to the Judicial Departnent of the
governnment i n cases pendi ng beforeit? W think
not. . . W must think that Congress had
|nadvertently passed the limt which separates
the legislative fromthe judicial power.

ld. at 146-47.%

134 Simlarly, we believe any attenpt by the Ari zona Legi sl ature
to adj udi cate pendi ng cases by defining existing | aw and appl yi ng
it tofact is prohibited by article Il of the Arizona Constitution,
whi ch describes the distribution of powers of our governnent as
fol |l ows:

The powers of the governnent of the State
of Arizona shall be divided intothree separate
departnents, the Legislative, the Executive, and
the Judicial; and, except as provided in this
Constitution, such departnents shall be separate
and distinct, and no one of such departnents
shal | exercise the powers properly belongingto
ei ther of the others.
Wth these principles in mnd, we anal yze Judge Bolton’s ruling on

t he separation of powers issues.

1. De minims use —A. R S. § 45-258

135 An entirely new 8§ 45-258 provi des for sunmary adj udi cati on

8 For a thorough exposition of this and rel ated principles, see
Erwi n Cheneri nsky, When do Lawnaker s Thr eat en Judi ci al | ndependence?,
TRIAL, Nov. 1998, at 62.
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of certain statutorily defined de mnims uses. Stockponds with a
capacity of fifteen acre-feet or | ess, donmestic uses of three acre-feet
or less, small business uses of three acre-feet or |ess, and stock
wat eri ng uses of one acre-foot or |less “shall be deened” de mnims
and are to be “summari |y adj udi cated and i ncorporated into the final
decree.” The parties estimate these de m nim s uses i ncl ude bet ween
two-thirds and four-fifths of the total general adjudication clains.
Parti es whose cl ai ns are adversely affected by another’s statutorily
required de mnims finding wll be able to object to water right
attributes decreed as de mnims only in post-decree severance and
transfer or change of use proceedi ngs, or in post-decree enforcenent
actions. See new 8§ 45-258(F). Moreover, those who claimthat a de
mnims use interferes with their water right have the burden of
provi ng t he wat er diverted or wi t hdrawn woul d ot herw se be avail abl e
tosatisfytheir right, aburdensimlar tothefutilecall doctrine.®
Because there were no statutorily prescribed de minims uses prior
to enactnment of HB 2276, the water master previously could find
different de mnims standards for particul ar wat ersheds. The master’s
findings of fact were made after contested hearings in which the
parties were able to present evidence on the de mnims issue. See
Gla Rver Adjudication Il, 175 Ariz. at 394, 857 P.2d at 1248

(“[T]rial court may adopt arationally based excl usion for wells having

® The futile call doctrine provides that a seni or appropriator
may prevent a junior appropriator fromdiverting water only when doi ng
so will be of sonme benefit to the senior. F. TRELEASE, WATER LAw 105
(3d ed. 1979). For exanple, if water is allowed to flow past the
junior’s point of diversion, but the streamis dry at the senior’s
poi nt of diversion, shuttingoff (“calling”) thejunior wll not cause
the water toreach the senior. Thus, the senior’s endeavor of calling
thejunior isfutile. See Harrison C Dunning, The ‘ Physi cal Sol ution’
in Western Water Law, 57 U Coo L. Rev. 445, 483 n.116 (1986).
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a de mnims effect on the river system” (enphasis added)).

The state parties contend that 8 45-258 is an attenpt to
focus the general adjudication proceedings on larger clains by
establishing a summary adj udi cation procedure for those claimnts
with relatively small annual usage. The federal parties argue that
the de mnims provisions violate the separation of powers and the
due process clauses of the Arizona Constitution.

The Legi sl ature has t he power to enact and create laww t hin
constitutional bounds. Chevron Chem Co., 131 Ariz. at 440, 641 P. 2d
at 1284. The power to define existing law, including comon |aw,
andtoapply it tofacts rests exclusively withinthejudicial branch.
ld. Although sone bl ending of powers is inevitable given today's
conpl ex governnent, the separation of powers doctrine ensures
“sufficient checks and balances to preserve each branch's core
functions.” J.W Hancock Enters., v. Arizona State Registrar of
Contractors, 142 Ariz. 400, 405, 690 P.2d 119, 124 (App. 1984).
Articlelll is violated at the point where the | egi sl ati ve enact nent
unreasonably limts the judiciary s performance of its duties. See
San Carlos I, 144 Ariz. at 278, 697 P.2d at 671. The court of appeal s
has devel oped a test for anal yzi ng separati on of powers clains. See
J.W Hancock Enters., 142 Ariz. at 405-06, 690 P.2d at 124-25. W
adopted this test in State ex rel. Wods v. Block, finding that it
provi des the necessary flexibility yet still maintains the goal of
t he separation of powers doctrine. 189 Ariz. 269, 276, 942 P. 2d 428,
435 (1997). Thus, we evaluate the federal parties' articlelll clains
using the fol l owi ng four factors as gui dance: (1) the essential nature
of the power exercised; (2) the Legislature’s degree of control in

exercising the power; (3) the Legislature’s objective; and (4) the
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practical consequences of the action. 1d. at 277-78, 942 P.2d at
436- 37.

The essential nature of the power exercised in § 45-258
is judicial. This statute directs DAWR and the courts to decree de
mnims use based on a bright-1line, |egislative standard. No provi sion
exists for the presentation of evidence regardi ng what woul d be a
true de mnims use given the anount of water actually avail able.
For exanpl e, under 8§ 45-258, one acre-foot woul d be de mi ni m s whet her
diverted fromthe Gla River or froma spring wwth a yearly fl ow of
only two acre-feet. As Judge Bolton noted, “the legislature is in
no position to determ ne the amount of water that is de mnims for
donesti c, busi ness, stockpond and st ockwat eri ng uses i n nuner ous [ and
vastly differing] watersheds t hroughout the State.” This concl usion,
she hel d, nmust be made after determ ni ng contested facts and appl yi ng
the law to those facts, which is strictly a judicial function. W
agr ee.

The Legi sl ature took conpl ete control under 8§ 45-258 and
required the court to decree certain uses as de mnims. The court
has no power to hear the facts and nake the ultimte conclusion in
the context of each watershed. Nor does the ability to challenge
the de mnims use i n post-decree enforcenent proceedi ngs save this
provi sion. The ext ended del ay woul d vi ol at e due process by depri vi ng
the parties of the opportunity to be heard in a neaningful tine and
inamnmeaningful manner. See Ariz. Const. art. Il, 8 4; see al so Huck
v. Haral anbie, 122 Ariz. 63, 65, 593 P.2d 286, 288 (1979); Sal as v.
Arizona Dep’t of Econ. Sec., 182 Ariz. 141, 143, 893 P.2d 1304, 1306
(App. 1995).

The Legi slature may have had the |audatory objective of
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relievingthe smaller water users of the financial and tenporal burdens
associated with t he general adj udi cation proceedi ngs. The practi cal
effect of the enactnent, however, was to renove all possibility of
meani ngf ul judi ci al concl usi ons based on findi ngs of fact. This the
Legi sl ature cannot do. Conpare Klein, 80 U. S. (13 Wall.) at 146-48,
wi t h Pennsyl vani a v. Weel i ng & Bel nont Bridge Co., 59 U.S. (18 How.)
421, 429-32 (1855). W agree with Judge Bolton's conclusion that
8 45-258 viol ates separation of powers. The follow ng provisions
are al soinvalid, as they have no neani ng or effect wi thout § 45-258:
8 45-182(B)(4), which provides that the requirenent of filing a
statenment of claimshall not apply to rights determ ned to be de
mnims; and 8 45-256(A)(5), whichrequiresthe director toidentify
t hose cl ains or uses that are de minim s as prescribed by § 45-258. 1°
2. On-farmwater duties

Judge Bol ton further concl uded t hat 8 45-256(A)(6), which
establishes on-farm water duties based on elevation, violates
separation of powers. Again, we agree. Depending on el evation, the
statute mandates a finding of irrigationwater quantities needed for
particul ar crops and requires that such quantities be assigned in

DWR s report tothe master or court. The court must then i ncorporate

19 Because we conclude 8§ 45-258 violates article Il of the
Arizona Constitution, we need not decide whether it also violates
the McCarran Anendnent, thus causing the court to |l ose jurisdiction

over the federal parties. We caution, however, that |imting
litigationof contested facts until post-decree enforcenent proceedi ngs
woul d raise serious MCarran Anendnent concerns. The McCarran

Amendnent “wai ve[ s] sovereign inmmunity with respect to state court
adj udi cation of water rights clainmed by the United States for al
lands to which the United States held title, including Indian
Reservations.” San Carlos Il, 144 Ariz. at 272, 697 P.2d at 665.
In return, the anmendnent requires all water rights in a particul ar
river systemto be adjudicated in one conprehensive, inter sese
proceeding. See 43 U S.C. A 8 666 (1986); San Carlos |, 463 U. S.
at 551, 103 S.Ct. at 3205.
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those quantities in the decree unless rebutted by a preponderance
of the evidence. 8 45-256(A)(6). W recognizethat DWR may r econmend
that the master adopt and apply uniformquantities, but it may do
soonly after investigating the irrigation uses. DW s functionis
to provide technical assistance to the master and trial judge. See
San Carlos Il, 144 Ariz. at 279, 697 P. 2d at 672. Assi stance, however,
does not i nclude reporting statutorily mandated factual findi ngs based
onastatuterather than factual i nvestigation. As Judge Bolton noted,
t he factual determ nation of quantities needed for certain crops and
el evations nust be judicially determ ned on the basis of evidence;
it cannot be |l egislatively mandated. Thus, 8 45-256(A)(6) viol ates
separation of powers for the sane reasons the de mnims provisions
violate the doctrine. The Legislature cannot dictate to the nmaster,

court, or DWR the factual conclusions that underlie decrees.

3. Maxi mum capacity rul es

Section 45-256(A)(7) attenpts to set the quantity of an
appropriative right by requiring DAR to neasure an appropriator’s
wat er diversions (the amount of water appropriated) by the maxi mum
theoretical capacity of thediversionfacility. Simlarly, it provides
that reservoir storage quantities be set at the maxi numcontrolled
capacity of the reservoir. These findings nust then be “presuned
correct by the master and the court and i ncorporated in the decree”
unl ess rebutted by evidence offered by a claimant. 8 45-256(A) (7).
As Judge Bol t on not ed, the actual diversions may never have been cl ose
to the diversion facility’s maxi mumtheoretical capacity, and sone
reservoir storage quantities may never have neared the reservoir’s

maxi mum capacity. The statute prevents the court frombasing its
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j udgnment on t he anbunt of water actually diverted or stored and t hus
beneficially used. The Legi slature may not require a court to reach
and decree factual concl usions based on | egislative determ nations
rat her than actual facts. This is particularly so when the statute
affects pending case decisions. See Klein, 80 U S. (13 wall.) at
146-48. As with the de mnim s use and on-farmwater duties, 8§ 45-

256(A) (7) violates separation of powers and nust fail.

4. Settl enment agreenents

Section 45-257(C) provides that settl enent agreenents nade
by cl ai mants nust be decreed by the court. The statute does not give
the court authority to review the agreenent. In an inter sese
proceedi ng such as this adjudication, a court cannot be required to
i ncorporate an agreenent that may affect the availability of water
for other claimants or interfere with senior rights. Because of the
scarcity of water, this may be the result even though the statute
states that the “agreenent shall be bindingonly anong [its] parties.”
8 45-257(C). We concur with Judge Bolton’s conclusion that this

provi sion violates the separation of powers doctrine.

5. Prior filing presunptions
Section 45-261(A)(2) and (4) provide that DAR, the nmaster,
and the court shall accept informationinprior filings as true unl ess
DWRfindsit clearly erroneous. Inaddition, conflictinginformation
nmust be resol ved favorably to the cl ai mant unl ess DARfinds it clearly
erroneous. Subsection (B) i nposes on the objecting party the burden
to prove the facts contained in the prior filing incorrect by clear

and convincing evidence. W agree wth Judge Bolton that these
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provi sions, too, violate separation of powers. It is the ultimate
responsibility of the court, not the government agency providing
techni cal assistance, to determine the credibility of information
in prior filings and what is clearly erroneous. DWR nust be able
toinvestigate all evidence before nmaki ng a recomendati on regardi ng
wat er right attributes. Infornmation contained in prior filings may
constitute sone factual evidence of a claimant's water right. See
Ariz. R Evid. 803(6) to (10), (14) to (16). It is sinply one item
of evidence, however, and cannot be given determ native effect by
virtue of legislative fiat. |In general, the power to make rul es,
i ncluding rul es of evidence, resides in the judicial branch. Ariz.
Const. art. VI, 8 5(5); Slayton v. Shummay, 166 Ariz. 87, 89, 800
P.2d 590, 592 (1990). W w Il recognize a statutory rule when it
is “reasonabl e and workabl e” and when it supplenents rather than
contradicts our rules. State ex rel. Collins v. Seidel, 142 Ariz.
587, 591, 691 P.2d 678, 682 (1984). Here, however, the statute does
much nore than supplenent our rules. It precludes the court from
determining the credibility of theinformationinthe prior filings.

This it cannot do and is therefore invalid.

6. Rol e of Arizona Departnment of Water Resources
Section 45-256(B) provides that DWR s report “shall |i st
all information that is obtained by the director and t hat reasonably
relates to the water right claimor use investigated.” The report
nmust al so i nclude the director's proposed water right attributes for
each water right claimor useinvestigated. If nowater right finding
i s proposed, DWR s report shall soindicate. Cojections are permtted,

but they nmust specifically address DAR s recommendati ons. Objections
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not in conpliance nmust be dism ssed with prejudice.
We foll ow Judge Bol ton's anal ysis and uphol d 8§ 45- 256( B)

DWR has consi derabl e expertise in the investigation and reporting
of water rights, clains, and uses. See San Carlos IIl, 144 Ariz. at
279, 697 P.2d at 672 (noting that DWR s nost inportant task is to
provi de techni cal assistance during adjudication proceedings). In
pr epari ng hydrographi c survey reports (HSRs), DWR conducts an ext ensi ve
hi storical reviewof all water right clainms and uses, perforns field
i nvestigations, and reviews appropriate treaties, filings, and al
ot her docunentation of the water right, claim or use. Unlike the
sections di scussed above, 8§ 45-256(B) does not dictate DAWR s fi ndi ngs
or require the court to accept or decree its HSR  But when DWR s
i nvestigation discloses water right attributes, or their absence,
DWR is allowed to nake the appropriate recomendation. This type
of quasi-judicial functionis constitutionally permtted of agencies
such as DAWR, so long as judicial reviewis permtted. See, e.g.,
Cactus Wen Partners v. Arizona Dep't of Bldg. & Fire Safety, 177
Ariz. 559, 562-64, 869 P.2d 1212, 1215-17 (App. 1994) (hol di ng t hat
departnent's hearing and resol ving of | andl ord/tenant di sputes does
not usurp judicial authority solong as judicial reviewis avail able
as critical check on adm nistrative power). W realizeinthis case
DWR is acting as a technical advisor and not as an adm nistrative
agency, but we believe the concerns are simlar. Under § 45-256(B),
claimants are permttedtofile tinely, specific witten objections
to DWR s recommendati ons and have a fair and reasonabl e opportunity
t o present evi dence supporting or opposi ng t he recommendati ons. The
final adjudication still resides in the court. So |long as DWR and
the court are not required to nake predeterm ned factual findings

or decree certain rights, the statute does not viol ate due process
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or separation of powers.

New subsections (O, (D, (E), (F), and (G, which concern
t he evidentiary use of parts of the HSR, have al so been added to § 45-
256. If the claimor use described in the report is 500 acre-feet
or less, the informati on describing that water right claimshall be
summarily admtted i nto evidence, and in the absence of conflicting
evi dence, the report’s proposed attri butes are to be deened correct
and incorporated into the decree. If conflicting evidence is
present ed, however, DWR s proposed attri butes are given the wei ght
deened appropriate by the master and the court. |If the claimor use
described in the report is nore than 500 acre-feet, the HSR shall
not be summarily admtted i nto evidence or given any presunption of
correctness. Those portions of the report that do not contain DWNR s
recommendati ons are not sunmarily adm tted, though t hey may be of f ered
in evidence if relevant.

W have already determ ned that separation of powers
principles prevent the Legi sl ature fromdirectingthat the court decree
certain facts or water right attributes w thout any opportunity for
revi ew. Thus, those provisions of 8§ 45-256(D) that require the
director's proposed attributes to “be deened correct and i ncor por at ed
into the decree” cannot be upheld. The remaining portions of § 45-
256(C, (D, (B), (F), and (G are valid because they do not nmandate
a particul ar conclusion by the court; thus the evidentiary adm ssion
of the HSR for the court’s consideration is a |awful exercise of
| egi slative power in this statutorily created action. See Seidel,
142 Ariz. at 591, 691 P.2d at 682 (under sone circunstances, court
wi |l recogni ze “reasonabl e and wor kabl e” statutory rul es that do not
conflict with judicial rules of evidence or procedure). The HSR may

be admtted in evidence under the conditions stated in § 45-256(C)
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through (G and given whatever weight, if any, the court deens

appropri ate.

7. Changes regardi ng the special naster

New § 45-255(A) gives the superior court judge the power
t o appoi nt speci al masters, and subsection (B) providesthat if filing
fees are exhausted, alineitemappropriationfromthe state general
fund wi || support the master. W appointedthe current speci al nmaster,
John Thorson, for both adjudications under the previous statute.
He has served since 1990, and as far as we are aware, there are neither
grounds nor plans for a change in this regard. Qobvi ously, the
Legi sl ature cannot direct the change of ajudicial officer ina pending
case, and we do not interpret the newstatute to so require. |If an
addi tional or a new master nust be appointed in the future, he or
she may be appointed pursuant to the new version of 8§ 45-255(A).

Section 45-257(A)(2) requires that the master file areport
with the court on all determ nations, recommendations, findings of
fact, or conclusions of |awissued. Witten objections may be fil ed
wi thinsixty days (180 days if the report covers an entire subwat er shed
or reservation). Again, wefindthis avalidexercise of |egislative
power over a procedural matter in an action created by statute. W
therefore af fi rmJudge Bol ton’ s rul i ng uphol di ng 8 45- 255(A) and (B),
and 8 45-257(A)(2).

8. Public trust
Section 45-263(B) states:
The public trust is not an elenent of a
water right in an adjudication proceedi ng held

pursuant to this article. In adjudicating the
attributes of water rights pursuant to this
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article, thecourt shall not nmake a determ nati on

as t o whet her public trust val ues are associ at ed

with any or all of the river systemor source.

Judge Bol t on uphel d t he Legi sl ature's prohi bition agai nst
considering the public trust doctrine in the adjudications. W
di sagree. The public trust doctrine is a constitutional limtation
on | egi sl ative power to gi ve away resources held by the stateintrust
for its people. See Arizona Ctr. for Lawin the Public Interest v.
Hassel |, 172 Ariz. 356, 364-66, 837 P.2d 158, 166-68 (App. 1991)
(appl yi ng bot h t he separati on of powers doctrine andthe gift cl ause,
article 9, section 7 of the Arizona Constitution). The Legislature
cannot order the courts to nake the doctrine inapplicable to these
or any proceedi ngs. Wil e theissue has been rai sed before the naster,
we do not yet know if the doctrine applies to all, sonme, or none of
the clains. That determ nati on depends on the facts before a judge,
not on a statute. It is for the courts to deci de whether the public
trust doctrine is applicable to the facts. The Legi sl ature cannot

by |l egislation destroy the constitutional limts onits authority.

See id. at 366-69, 837 P.2d at 168-71

G Equal protection

The Apache Tri bes chal | enge vari ous provi sions of HB 2276
on the grounds that they deny themequal protection under both the
federal and state constitutions. The Apache Tri bes argue that the
de m nims provi sions, the presunpti on of correctness accorded pri or
filings, and the requirenent that certain DWR recommendati ons and
settlenments beincorporatedintothe decree w thout court revi ewdeny
thema fundanental right —access to the court. Thus, they contend,

the statutes violate equal protection. W have already held those
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provi sions unconstitutional, however, as a violation of Arizona's
separation of powers doctrine. In light of that holding, we agree
wi th Judge Bolton that the equal protection argunents are noot.
Addi tionally, the Apache and Littl e Col orado Ri ver Tri bes
argue that 8 45-263(A), which declares state | aw applicable to the
adj udi cation of water rightsinitiatedor perfected pursuant to state
| aw, viol ates equal protection. The Tri bes contend that this provision
w Il defeat the federal |aw clains asserted by the United States or
I ndian tri bes. Judge Bolton viewed this as a suprenmacy cl ause i ssue
rat her than an equal protection dispute. W agree. W construethis
entire statute under state law, including state constitutional
principles, subject to the supremacy clause. |f federal and state
| aw conflict, federal lawclearly is suprenme. See U.S. Const. art.
VI, cl. 2. This point has been and, of course, remai ns a key principle
in the adjudications. As noted earlier, we do not find any of the

statutes in violation of equal protection principles.

H. House Bill 2193

Several provisions of HB2193 rel ate to secti ons of HB 2276
t hat we have hel d unconstitutional earlier in this opinion and are
thus also invalid. These include: 8 45-151(D), (E), and (F), which
i nvol ve water fromalternative sources and rights to water on | and
owned by the United States; 8 45-257(E), which involves the
unconstitutional evidentiary presunptions of 8§ 45-261; and 8§ 45-257(F),
whi ch requires adjudication of rights to water diverted on federal
| and i n accordance with 8 45-151(E) and (F). W affirmJudge Bolton's
ruling except in one detail. Her ruling allowed for prospective

application of 88 45-151 and 45-257(F). As previously discussed,
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we do not know if the Legislature would have enacted the isol ated
statutes to apply prospectively only. Thus, we strike the statutes
intheir entirety and | eave to the Legislature the deci si on whet her
to reenact those provisions, assum ng, of course, that the statutes
are constitutional on other grounds.

New 8§ 37-321.01(A) provides that a permt for the right
to use water on state | and shall be issued in the name of the state
of Arizona except in the follow ng three circunstances:

1. If the place of use is located on state

l'and, but the point of diversion is |ocated on

patented | and, the certificate or permt shal

be issued to the owner of the patented | and.

2. If the place of use is located on state

| and, but the point of diversion is |ocated on

I and owned by the United States, the permt or

certificate shall beissuedtothelessee of the

state | and.

3. I f the water right was perfected under the

| aw applicable at the tinme that the right was

initiated by the | essee or its predecessors in

interest for use on land that was owned by the

United States before that |and was designated

for transfer to the state of Arizona, the

certificate or permt shall be issued to the

| essee of the state | and.

Subsection (B) of 8 37-321.01 allows the state |and
conmm ssi oner and the person asserting the right to stipulate to
ownership of the water right, and the stipulation nust be accepted
by DAR. Subsection (C) requires that the conm ssi oner nust be gi ven
the opportunity to review and object to the permt or certificate
bef ore DWR approves it. Subsection (D) nakes clear that one does
not have the right to | ease state | and based sol ely on ownershi p of
a water right acquired under 8§ 37-321.01. For alessee of state | and
whose water right was perfected before the | and was desi gnated for
transfer, subsection (E) prohibits severance fromits place of use

on state | and and transfer for use on other | and without the witten
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consent of the comm ssioner. The comm ssioner may w t hhol d consent
if the use of the state land for grazing purposes is dependent on
the water right that is proposed to be transferred. |If consent is
refused, the | essee's successor in interest or the state nust pay
conpensation to the | essee who owns the water right if that |essee
can no | onger use the wat er ri ght because of t he conm ssi oner’ s refusal
to consent to the transfer.

We agree with Judge Bolton’s findingthat these anendnents
arefacially constitutional. Despite sone contentions that 8§ 37-321.01
i s an unconstitutional gi veaway of state property rights, Judge Bol ton
correctly found it is not. The statute nerely regulates form and
use of certificates; it does not change substantive |aw affecting
acqui sition of rights.

Judge Bolton al sorejected the United States' argunent t hat
HB 2193 all ows DWRto retroactively cancel vested water rights held
by the United States or perfected in accordance with state | aw. The
statuterequires an applicationfor transfer of apermt or certificate
and provides the United States with notice and an opportunity for
a hearing with review by the court. No vested water rights owned
by the United States will be canceled. Nor could they be. See
Cappaert, 426 U S. at 138, 96 S.C. at 2069 (“[When the Federal
Governnment withdraws its |and fromthe public domain and reserves
it for a federal purpose, the Governnent, by inplication, reserves
appurtenant water then unappropriated to the extent needed to
acconplish the purpose of the reservation.”). Only if a cl ai mant
files an application claimng actual ownership of the permt or
certificate is there any possibility of water rights certificates
being transferred. These will be transferred only if the evidence

establishes that the claimis correct. Wether the lawrequires that
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the right be held by the United States or by the claimant wll be
determned first inanadmnistrative hearing and theninthe judicial

adj udi cati on proceedi ng and i n accordance with applicable state and
federal aw. The applicable | awregarding federal reserved rights
will be applied. Seeid. W agree w th Judge Boltonthat this specia

action is not the appropriate place to review whet her federal |aw
may conflict with state law on the perfection of water rights on
federal |and. The appropriate tine to determ ne that issue is when
the facts present the issue for decision. |If such a case presents
itself, federal |aw unquestionably woul d supersede any conflicting
state law. See id.

The Apache Tribes also argue that § 37-321.01 is
unconstitutional because it purports to authorize appropriation or
transfer of water fromlIndian reservation |ands. Apparently, the
Apache Tribes interpret “federal | and” to i nclude I ndi an reservati on
land. But there is a material difference between | and owned by the
federal governnent and | and held in trust by the federal governnent
for Indian tribes. See San Carlos IIl, 144 Ariz. at 272, 697 P.2d
at 665. The reference in HB 2193 to federal |ands can only be
interpretedtorefer toland owed by the United States, not an attenpt
to authorize incursions onlndianlands to appropriate tribal water.
Any such attenpt would violate article XX, section 4 of the Arizona
Constitution, as well as federal |aw.

The Legi sl ature enacted additional provisions necessary
for the efficient inplenentation of 8§ 37-321.01. For exanple, § 45-
153(C) is needed to conformthe permts or certificates tothe rules
established by § 37-321.01 and i s thus avalid exercise of |egislative

power. Section 45-164(C) provides for the rei ssuance of previously
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i ssued permts or certificatestoconformto 8 37-321.01. This statute
is also valid as it includes procedures for notice, objections,
heari ngs, and appeal to the superior court. Section 45-257(D) requires
that the water right be adjudicated in conpliance with 8§ 37-321.01
and is thus valid.

I n summary, HB 2193 is constitutional onits face, al though
sone of its provisions may refer to statutes found unconstitutional.
Whether its application in a particular dispute is always
constitutional cannot be decided until the specific facts of such
a case are brought before the court. Wether those portions of HB
2193 that govern the i ssuance of acertificate or apermt for a water
right on federal land are in conflict with federal law wll await
a specific caseinwhichsuchanissueisraised. |If thecircunstances

then establish that federal |aw requires nodification or precludes
issuance, r ei ssuance, or transfer of the water right, federal lawwl|

prevail .

CONCLUSI ON
We conclude that the followng statutes are invalid:

AR S. §8 45-141(B) prohibiting a finding of forfeiture or
abandonment when water is used on |less than all the | and
to which the right is appurtenant.

A RS 845-141(C) elimnating any possibility of forfeiture
for rights inititated before June 12, 1919.

AR S. 8§ 45-151(D) providing that the availability of
al ternative sources of water does not affect a surface wat er
right.

AR S. 8§ 45-151(E) (contained in both HB 2276 and HB 2193)
stating that water rights appropriated on federal I|and
bel ong to t he person who first made beneficial use of the
wat er .

AR S. 8 45-151(F) stating that water on federal | and may
be used at any | ocati on.
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A RS 845-156(E) providing that failure to obtain approval
for a change in use does not result in abandonnent
forfeiture, or loss of priority.

A R S. § 45-162(B) resulting in relation back of priority
date to the date of application to appropriate.

AR S. §45-182(B)(4) involvingtheinvalidateddemnims
statute.

A.R S. 8 45-187 making acquisition of rights for adverse
possessi on avai l able only torights perfected prior to May
21, 1974.

AR S 8§ 45-188(A) and (B) maki ng abandonnent t he only basi s
for relinquishnment of a water right initiated before
June 12, 19109.

A RS § 45-188(C) insulating from abandonnent and
forfeiture water rights appurtenant to lands within an
irrigation district, water users' association or the like
so long as an operable delivery systemis naintained.

A RS 845-189(E) (8) - (12) addi ng addi ti onal sufficient
causes of nonuse.

AR S. §45-256(A)(5) involvingtheinvalidateddemnims
statute.

A R S. 845-256(A)(6) and (7) involving the on-farmwat er
duti es and maxi num capacity rules, and that portion of 8§
45-256( D) that precludes judicial reviewof DANRdirector’s
proposed attri butes.

A RS 8 45-257(C) providing that settlenment agreenents
entered into by clalmants nust be decreed by the court.

A RS 8 45-257(E) involving the unconstitutional
evidentiary presunptions of 8§ 45-261.

A RS 845-257(F) requiring adjudicationof rights to water
diverted in federal land in accordance with § 45-151(E)
and (F).

AR S. 8 45-258 mandating certain uses as de mnims.

A RS 8 45-261(A)(2), (4) and (B) involving the prior
filing presunptions.

A RS 8 45-262 regarding the Indian water rights
settl enents.

A RS 8 45-263(B) making the public trust doctrine
i nappl i cable to these proceedi ngs.
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We uphold the follow ng provisions:

A RS 8§ 37-321.01 regarding the rights to use water on
state | and.

A RS 845-153(C) involving permts and certificates issued
under 8§ 37-321.01.

A RS 8 45-164(C) providing for the reissuance of
previously issued permts or certificates to conformto
§ 37-321.01.

A RS 8 45-182(A), (D) and (E) reopening the tine for
filing statenents of clains of water rights exi sting before
March 17, 1995.

A R S. 8§ 45-254(E), (F) and (G providing procedure for
late filings of statenents of claimants and anended
statenents 1 n the general stream adjudicati ons.

AR S. 8 45-255(A) giving the power to appoint special
masters to the superior court judge.

A R S. 8 45-255(B) fundi ng special master's conpensation
if the filing fees are exhaust ed.

AR S 8§ 45-256(B), (O, (D, (), (F) and (G expanding
the responsibilities of DWR and providing for certain
evidentiary rules on admssibility of the report and
presunptions accorded the i nformati on therein [ excepting
the preclusion of judicial reviewin AR S. 8 45-256(D)].

A R S. 8§ 45-257(A)(2) changing the tine for objections to
the master's reports and requiring witten reports.

A RS 8§ 45-257(D) requiring that the water right be
adj udi cated in conpliance with § 37-321. 01.

AR S. §45-263(A) providingfor the applicability of state
law to adjudication of all water rights initiated or
perfected pursuant to state | aw.

The trial judge and naster shall proceed wth the

adj udi cati on, applying the conclusions reached in this opinion.

STANLEY G FELDVAN, Justice

CONCURRI NG
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THOVAS A. ZLAKET, Chief Justice

WLLI AM E. DRUKE, Chief Judge

NOEL FI DEL, Judge

JOHN PELANDER, Judge

Vice Chief Justice Charles E. Jones, Justice Frederick J. Martone,
and Justice Ruth V. MG egor recused thensel ves. Pursuant to Ariz.
Const. art. VI, 8 3, Chief Judge WIlliamE. Druke of D vision Two,
Ari zona Court of Appeal s, Judge Noel Fidel of Division One, Arizona
Court of Appeals, and Judge John Pel ander of Division Two, Arizona
Court of Appeals, were designated to sit in their stead.
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