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Judge Susan Bolton has decided
the challenges to the legislation
passed in 1995 by the Arizona legis-
lature to modify the general smeam
adjudication statutes and state water
code. In 2 mling issued on August
30, Judge Bolton upheld some pro-
visions of the new legislation,
declared other provisions unconsti-
tutional, and announced that still
other sections could only be applied
prospectively.

The special action proceeding
had been initiated by the San Carlos
Apache Tribe, Tonto Apache Tribe,
and Yavapai Apache Tribe, Camp
Verde Reservation, after the legisla-
wre passed two adjudication-related
bills in March 1995. House Bill 2276
provided summary adjudication for
small water rights, adopted uniform
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water duties for irrigation rights
based on elevation, reopened the
filing periods for statements of
claims with the Arizona Department
of Water Resources (DWR) and
statements of claimant in the adjudi-
cations, modified the forfeiture and
abandonment provisions, and ce-
vised DWR's adjudication reports,
among other changes. House Bill
2193 principally addressed who may
claim ownership of water vights on
pubtic land.

The Arizona Supreme Court
agreed to accept the Apache Tribes’
special action challenge in June
1995 but, in an unusual move, sent
the matter to Judge Bolton for deci-
sion. Over the ensuing year, Judge
Bolton directed the parties to identify
the critical issues, received numerous
legal briefs, and heard oral argu-
ments on May 13-15. The United
States, Navajo Nation, Hopi Tribe,
San Juan Southern Paiute Tribe, and
Zuni Pueblo supported many of the
positions asserted by the Apache
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Tribes (all referred to as the federal
parties). The Salt River Froject, State
of Arizona, and other parties (all
referred to as the state parties)
advocated in support of the new
legislation.

Preliminary Questions

Judge Bolton opens her decision
with a review of the new legislation.
She then frames two preliminary
questions for decision: What is the
standard of review to be applied to
the new laws? What portions of the
new laws must be applied to the
pending water adjudications? Judge
Bolton decides the first issue
adversely to the federal parties, hold-
ing that the challengers have the
burden of proof and “the Court will
presume the constitutionality {of the
law) and will endeavor o apply 3
constitutional construction whenev-
er possible 1o the amendments.”

The judge's answer to the second
preliminary question is more com-

continued on page 2 ..
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plex. She agrees with the federal
parties that the legislature intended
that HB 2276 be applied retroactive-
ly to both pending siream adjudica-
tions and the water rights in those
cases. While Judge Bolton agrees
that procedural changes in the adju-
dication can be applied retroactive-
ly, changes that affect 2 “substantive
vested right® can only be applied
prospectively. She does indicate that
these sections could be used as
“gvidence of legislative intent if the
prior law on these issues is ambigu-
ous.” The box on p. 3 identifies the
provisions of HB 2276 that will be
applied prospectively.

Unconstitutional Provisions

Judge Bolton then turns 1C sec-
tions of ¥B 2276 she ultimately
decides to be unconstitutional. She
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;! first analyzes the summary proce-

dures for adjudicating small water
rights, estimated to inchide hetween
two-thirds and four-fifths of the
claims in Arizona's adjudications.
She concludes that the legislation
viplates the separation of powers
and due process docirines by inter-
fering with the court’s obligation o
apply the law to facts, giving an
administrative agency too much
authority over the process, lmiting
abjections to these small uses, and
postponing a consideration of the
total effects of these small uses in
individual watersheds.

Similar reasons are used 1o inval-
idate the standard water duties for
imigation uses. The judge concludes
rhat “DWR carinot be legislatively
mandated to report the quantities
set forth in {HB 2276] and the Court
cannot be required to decree these
quantities without violating separa-
tion of powers.” Likewise, she
strikes down the bill's requirements
that DWR must report and the court,
absent an objection, must adjudicate
diversion and reservoir facilities
based on maximum theoretical
capacity. Judge Bolton concludes,
"ftlhe legislature cannot decree these
water rights. The water rights must
be decreed by a court based on
beneficial use, not on capacity of
facilities.”

Constitutional Provisions

Other legislative changes are
specifically upheld by the court.
They include provisions providing
an additional opportunity for per-
sons to file statements of claim
under carlier laws, such as the
Water Rights Registration Act, and
statements of claimant in the general
stream adjudications.

Other provisions relaxing the
state’s abandonment and forfeiture
rules are also upheld but imerpreted
in a limited way. Referring to a list of
additional excuses for non-use of a
water right, Judge Bolton observes,
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“rta gnly impediment to enforce-
4. o of these additions . . will be
if it is later found that one or maore
of these factors was not good cause
for non-use under the law existing
before March 17, 1995. I that is the
case, only prospective application
can be given to that factor” She also
notes that a section allowing an
appropriator who had not used a
waier right for five years to resume
use would be of limited utility in the
pending adjudications. The section
does not allow a use to be resumed
if a third paity has filed an adjudica-
tion claim. In both the Gila River and
Little Colorado River adjudications,
such claims have been on file for
more than a decade,

Elsewhere in the decision, Judge
Bolton uphelds the revised appoint-
ment process for special masters,
the payment of the masters’ expens-
es by the state general fund after the
previously collected filing fees are
exhausted, and changes in the man-
ner and time of objecting to masters’
décisions so Jong as the amend-
ments “do not interfere with the
Court's abillty 10 define the Special
Master's work with appropriate
orders of reference . ., "

Judge Bolton also approves of
legislative changes allowing DWR o
recommend water right attributes in
its watershed reports, but finds
unconstitutional a requirement that
prior filings be accepted by the
court and master unless found
“clearly' errongous” by DWR.

Other Issues

One or mote of the federal par-
ties had also advocated that HB
2276 violates the public trust and
equal protection doctrines. Judge
Balton réjects both these arguments.
The public st doctrine is a com-
mon Jaw principle that recognizes 2
public easement protecting publicly
important water-related resources,
Bolton indicates that because the

continued on page 3. .
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extent of the public trust doctrine
has not been determined in Arizona,
it is reasonable for the legislature to
defer its possible application to
warer rights, The legislature has pre-
viously established a special com-
mission to idenufy historically navi-
gable waterways in Arizona that
might be protected by the public
trust docirine.

Judge Bolton finds that many of
the equal protection allegations are
now moot since they are directed
against portions of HB 2276 found
to be unconstitutiona). She holds
that many other equal protection
arguments are based on hypotheti-
cals and will not be decided now.
In any event, she says, “federal law
clearly has supremacy over contrary
state law as it relates to claims or
defenses available to the United
States and Indian tribes in this adju-
dication " Judge Bolton also upholds
the legislature’s statement of intent
that Indian and nonJndian federal
claims should be adjudicated first.
This, she says, “is a statement of the
realities . . . [that Tlhere is a clear
distinction betsveen appropriable
water rights under state law and
federal reserved water rights ., . "

McCarran Amendment

The federal parties had also
argued that many of HB 2276's pro-
visions violate the federal McCarran
Amendment, which requires a com-
prehensive adjudication before the
federal government is required 1o
appear. Judge Bolton indicates that
she probably does not have to reach
this issue since she has declared the
offending provisions unconstitution-
al. Because the Supreme Court may
not agree with her constitutional
analysis, she decides the McCarran
challenges as well. She holds that
the summary adjudication proce-
dures for small uses do violate the
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' McCarran Amendment. If these pro-

\__visions are not found to violate the

constitution, then “they would
defeat this Court’s jurisdiction over
the federal parties.”

Provisions Severable

The severability clause in HB
2276 is upheld by Judge Bolton,
meaning that the provisions not
invalidated by the court will be
implemented. The portions of HB
2276 that have been upheld and will
be applied retroactively zre identi-
fied in the box on p. 4. The federal
parties had argued that the legisla-
tion was an integrated whole and if
any major provision was deemed
unconstitutional, the remainder of
the bill should also fall.

HB 2193

Most provisions of HB 2193 were
upheld by Judge Bolton. The only
exceptions are sections identical to
language io HB 2276 declared either
to be unconstitutional or of only
prospective application. House Bill
2193 seeks 1o clarify the ownership -
of water tights on public land. The
bill also allows the reissuance of
water permits or certificates in accor-
dance with these statutory rules.
DWR must provide notice and con-
duct hearings on reissuance requests,
followed by a right of appeal to the
general adjudication court.

Judge Bolton indicates that spe-
cific allegations that HB 2193
retroactively cancels the United
Srates' vested water rights must first
be raised before DWR and then be
reviewed judicially. If HB 2193 con-
flicts with federal law, “federal law
would unquestionably supersede”
state law.

Status of Case

Judge Bolton concludes that she
has resolved all questions ripe for
decision and that no evidentiary

confinusd on page 4...
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hearings are required to complete
her work. She filed her decision in
both the Superior Court and
Supreme Court. While it is likely
that the Supreme Court will review
the decision, the exact procedure by
which this review will occur is not
yet known, The Supreme Court's
order of June 7, 1995, does require
the trial judge “to identify and to
resolve, subject to the special appel-
late procedures applicable to this
case, those issues that must be
expeditiously resolved.” §

September 11— 10:00 a.m,
Case No. W1-100 (GR)
In ra Special Action (HB 2270)
Status conference by telephone
conference call

and Aug. 26, 1996

September 20
Cuase No. 6417 (LCR)
Due date: Settlement reports due
to Judge Minker A
(see minute entry June 28, 1996)

September 26 ~- 1:30 p.m.
Status conference

#402

(sea minute entries June 20, 1996,

Case No, W-1, We2, W-3, W4 (GR)

MCSC, Judge Bolton’s Covrtroom

ND. 861

{see minute entry Aug. 1, 1996)

September 27« %:30 a.m.
Case No. 6417 (ICR)
Status conference in St. Johns
(see minute entry June 28, 1996)

All are open to the public,
Unless otherwise indicated, all bearings,
meetings, and conferenices
stars af 9:00 a.nt.

ABBRREVIATIONS
GR.......Gila River adjudication
LCR....Litde Colorado River adjudication
MCSC Maricopa County Superior Court,

201 W. Jefferson, Phoenix
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Setilement Negotiations
Negotiations toward a settlement
of Indian and non-Indian federal
water rights continue 1o be facilitared
by Seilement Judge Michagl Nelson.
The parties are preparing their status
reports which are due on or before
September 20, 1996, to Judge Allen
Minker, the assigned judge for the
Linle Coloradoe River adjudication.

Status Conference

Judge Minker's previously an-
nounced status conference about
negotiations in the Little Colorado
River adjudication Is still scheduled
for Priday, September 27, starting at
9:30 a.m. at the Apache County
Courthouse in St. Johns. &
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Adjudications in Western States:

North Dakota is a dual system
state because it recognizes some
riparian water rights, even though
all new water rights are appropria-
tive rights and must be
established through

wildlife, and other recreational uses.
Legislation passed In 1903 estab-
lished the permitting system. The
permitting statute states that both

rth Dakota

repealed statutes authorizing ripari-
an rights to resolve these conflicting
doctrines. The state supreme court

held that the state could exercise its
police power and
change from a

the state’s permitting
process. The permit-
ting system is imple-
mented by the suate
engineer. The North
Dakota State Water
Commission, a nine-
member body of
elected officials and
citizens, appoints the
state engineer.

Water rights are

River Basin

riparizan system (o
an appropriative
systemn, so long as
vested rights were
not usurped. Until
1963, a person
could establish
riparian rights in
North Dakota
because the permit-
ting system was
considered nonex-

generally administered
under the prior appro-
priation doctrine in
North Dakota. A per-
mit is required for all water uses
i except those less than twelve and
one-half acre-feet per year where
the use is for individual domestic
purposes, livestock, or for fish,
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NortH DAKOTA

surface water and groundwaier are
subject to appropriation

Water rights established before
1905 were controlled by the riparian
doctrine. In 1963, North Dakota

Arizons Genaral Stream Adjudication Bulletin o

clusive.

The administra-
tive permitting sys-
em does not con-
template federal reserved rights.
Conflicts over reserved rights, how-
ever, have not arisen in North Dako-
ta as they have in other states.
continted on page 6.
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September 26 Hearing

In early August, Judge Bolton
announced that a hearing would be
held ar 1:30 p.m. on Thursday, Sep-
tember 26, to consider the Apache
Tribes' motion for action on the

Special Master's report
of June 12, 1996. In his
report, the Master rec-
ommended that no fur-
ther proceedings be
held on the Apache
Tribes' request for a
stay of alleged reas~
signments of water
rights on state land.

Judge Bolion's spe-
cial action decision
(see p. 1) may have
superseded the Mas-
ter's recommendations.
The September 26 hearing will stil
be held to discuss procedural mat-
ters related to the special action pro-
ceeding and Gila River adjudicaton.
Motion to Dismyiss

The White Mountain Apache
Tribe has filed motions in both adju-

dications, as well as in the special
action proceeding, addressing chal-
lenges to the 1995 adjudication legjs-
laton and asking for dismissal of all
proceedings (see Aug. 1996 Bulletin,
p. 1. In a minute entry issued coin-
cident with her special action deci-
sion, Judge Bolton indicates that she
cannot consider the Tribe's motion in
the context of the special action
since it raises issues beyond those
sent to her by the Arizona Supreme
Court. Bolton also indicates that she
will not consider the Tribe's motion
in the Gila River adjudication “until
and unless the White Mountain
Apaches seek leave to appear in this
general stream adjudication where
they will be bound by this Court’s
raling on the issue.” &

North Dakota

contbed from presious page. .

The North Dakota statstes autho-
rize a general stream adjudication,
but one has never initiated by the
state. The statute authorizes the
state engineer to do a hydrographic
survey and file a lawsuit to adjudi-
cate water rights. To date, no water
use conflicts have necessitated an
adjudication.

None of the three tribes in North
Dakotz has madé claims under the
adjudication stanite for water rights
One tribe came close to sparking

I
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conflict when it constructed a casi-
no. The Sisseton-Wahpeton Sioux
Tribe initially applied for a water
right for the casino under the state
permitting statute. The Tribe then
withdrew its application because it
did not want to concede to state
jurisdiction. The situation resolved
when the Tribe agreed to submit
into the record of the water permit
hearing a letter stating that its appli-
cation should not be considered
acquiescence to state regulatory
jurisdiction. North Dakata did not
challenge this action,

(Ramsey 1. Kropf provided infor-
mation for this article.) &
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