
 

 1 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

 

 

 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 

IN RE THE GENERAL 
ADJUDICATION OF ALL RIGHTS 
TO USE WATER IN THE GILA 
RIVER SYSTEM AND SOURCE 
 

W-1 (Salt) 
W-2 (Verde) 
W-3 (Upper Gila) 
W-4 (San Pedro) 
(Consolidated) 
 
Contested Case No. W1-106 
 
ORDER GRANTING FREEPORT 
MINERAL CORPORATION’S 
MOTION FOR SUMMARY 
JUDGEMENT ON A PORTION OF 
THE UNITED STATES’ FEDERAL 
RESERVED WATER CLAIMS 
AND VACATING ORAL 
ARGUMENT  

 

CONTESTED CASE NAME:  In re Subflow Technical Report, Verde River 
Watershed 
 
HSR INVOLVED:  None 
 
DESCRIPTIVE SUMMARY: Order granting Freeport Mineral Corporation’s 
motion for summary judgment on the United States’ federal reserved water claims 
for “all unappropriated water as a matter of law” and vacating oral argument 
scheduled for October 4, 2023.   
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1 The United States claims federal reserved water rights within five (5) 

2 "Wilderness Areas" within the Verde River watershed: 

3 1) Sycamore Canyon Wilderness Area - SOC No. 39-176075 

4 2) Munds Mountain Wilderness Area - SOC No. 39-176074 

5 3) Red Rock-Secret Mountain Wilderness Area - SOC No. 39-176079 

6 4) West Clear Creek Wilderness Area - SOC No. 39-176076 

7 5) Wet Beaver Wilderness Area- SOC No. 39-176077 

8 The Statements of Claimant ("SOCs") claiming reserved water rights for these 

9 Wilderness Areas were filed February 23, 2023, as ordered by the Special Master on 

10 March 4, 2020. The Sycamore Canyon Wilderness Area was designated as a 

11 component of the National Wilderness Preservation System in 1972.1 Subsequently, 

12 in 1984, Congress created the Munds Mountain, Red Rock-Secret, West Clear Creek, 

13 and Wet Beaver Wilderness Areas.2 The 1984 act also added lands to the Sycamore 

14 Canyon Wilderness Area. 3 Id. All wilderness areas are managed for "the use and 

15 enjoyment of the American people in such manner as will leave them unimpaired for 

16 future use and enjoyment as wilderness." Wilderness Act of 1964, 16 U.S.C. 

17 §1131(a). 

18 Each SOC seeks to quantify the relevant water right by two alternative 

19 standards. Specifically, the United States claims "as a matter of law, all of the 

20 unappropriated flow" within the wilderness areas and, in the alternative, enough 

21 

22 

23 

1 Pub. L. 92-241, March 1972, 86 Stat. 48 ("1972 Act"). 
2 Pub. L. 98-406 August 1984, 98 Stat. 1485, Sec. 101 (a)(16), (18), (26), (27) ("1984 Act"). 
3 Id. 
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1 water to "maintain the wilderness character" of the wilderness areas. 

2 On May 23, 2023, Freeport Minerals Corporation ("Freeport") filed a Motion 

3 for Summary Judgement on the United States' Federal Reserved Right Claims as a 

4 Matter of Law to all Unappropriated Flow Within Wilderness Areas ("Motion"). 

5 This Motion states that the United States' claim of "all unappropriated flow" does not 

6 meet the "minimal need" doctrine and amounts to a claim of "all the water, all the 

7 time."4 Freeport further asserts that the United States' description of "all 

8 unappropriated flow" was found unacceptably ambiguous in previous contested cases 

9 for the Gila Adjudication; therefore, the United States is precluded from making such 

10 claims here. The Court has reviewed the Motion, all Responses and Replies, and 

11 grants the motion for summary judgement, dismissing only the United States' claims 

12 that are based on an "all unappropriated flow" standard. The United. States may 

13 pursue its claims that are based on the amount of water necessary to maintain the 

14 wilderness character of the relevant wilderness areas. 

15 

16 BACKGROUND 

17 Federal Reserved Water Rights & the "Minimal Need Doctrine" 

18 The federal reserved water rights doctrine stems from the federal 

19 government's power "to reserve [ unappropriated] waters and exempt them from 

20 appropriation under the state laws." In re Gen Adjudication of All Rights to Use 

21 

22 

23 

4 Freeport Minerals Corporation's Motion for Summary Judgement on the United States' Federal 
Reserved Right Claims as a Matter of Law to All Unappropriated Flow Within Wilderness Areas, 
Wl-106 ("Motion") at 2 (May 23, 2023). 
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1 Water in the Gila River System Source, 195 Ariz. 411,419 (1999) (quoting Winters v. 

2 United States, 207 U.S. 564, 577 (1908)). The standard for proper quantification of 

3 these federal reserved water rights was established in Cappaert v. United States as 

4 "that amount of water necessary to fulfill the purpose of the reservation." 426 U.S. 

5 128, 139, 141 (1976). The Cappaert Court used the phrase "minimal need" when 

6 describing the amount of water needed to fulfill the purposes of the reservation of 

7 land. Id. It is the United States' burden to present evidence to quantify what is the 

8 least amount of water necessary to meet the needs of any particular wilderness area. 

9 

10 ISSUE 

11 The question before the Court in this matter is the legal standard applicable to 

12 the federal reserved water rights claims at issue. Specifically, whether the law 

13 supports an "all unappropriated flow" standard, which preserves flow without 

14 providing an ecological needs analysis of the wilderness areas. Alternatively, under a 

15 "minimal need" standard, the United States has the burden to establish, 

16 unambiguously, the precise water needs of plants, animals, or other features of the 

17 wilderness areas. 

18 This order does not limit the quantity of the reserved water rights at issue; it 

19 only determines the evidentiary showing that the United States must make to obtain 

20 those rights. 

21 

22 SUMMARY JUDGEMENT STANDARD 

23 Freeport has the burden to prove that '~there is no genuine dispute as to any 

4 



I material fact to the issue at hand," and that Freeport "is entitled to a judgment on the 

2 facts as a matter of law." Ariz. R. Civ. P. 56(a). Notwithstanding the fact that the 

3 United States claims in it's Separate Statement of Facts that there is a factual 

4 dispute,5 the disagreement is whether "all unappropriated water" means "all the water 

5 all the time." The United States does not dispute the fact that their SOCs include the 

6 language, "The United States claims as a matter of law, all of the unappropriated 

7 flow within the [specific] Wilderness Area, with a priority date of March 6, 1972."6 

8 While there is disagreement between the parties regarding the timing of the 

9 Motion, the Court is comfortable that Freeport is entitled to judgment for the 

10 following reasons: 

11 1) The Order applies only to that United States' language claiming "all 

12 unappropriated water." 

13 2) The Order does not apply to the United States' claims in the alternative. 

14 3) If the Court did not grant the Motion now, the standard governing the 

15 claims at issue will still be "minimal need" and the ambiguous language of 

16 "all unappropriated flow" would be dismissed unless the United States 

17 amended the SOCs prior to the adjudication of the claims. 

18 4) Because the United States' SOCs are not being dismissed in entirety, the 

19 Court is not engaging in a premature determination of any potential water 

20 

21 

right. When the final HSR is filed, the full breadth of information 

22 5 United States' Separate Statement of Facts, Wl -106 at 3 (August 4, 2023). 
6 United States Statements of Claimant Nos. 39-176074 through 39-176077 and 39-176079, each 

23 filed February 23, 2023. 
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2 

3 

4 

regarding the United States' SOCs in the alternative will be available for 

review and any potential objectors will still have an opportunity to file 

objections. 

5 FEDERAL RESERVED WATER RIGHTS STANDARD 

6 As the law of the case, In re Aravaipa Canyon and In re Redfield Canyon 

7 apply to the claims at issue. In both Aravaipa and Redfield, the Court held that the 

8 minimal need standard applies to claims for express reserved water rights under the 

9 Arizona Wilderness Act of 1990, rejecting the application of an "all unappropriated 

10 flow" standard. Wl-11-3342, Order at 6 (Dec. 17, 2018); Wl-11-2664, Order at 8 

11 (Aug. 10, 2022). The Court held that "federal reserved water rights should be 

12 precisely quantified using an objective, measurable standard," and that the United 

13 States "must demonstrate the water demand of those aspects of the [ wilderness area] 

14 that Congress intended to preserve by its reservation of the land." Id. 

15 In the contested cases here, Congress impliedly reserved water under the 

16 Arizona Wilderness Act of 1984. The 1984 and 1990 Acts are nearly identical in 

17 form, and the purposes of the initial 1964 Wilderness Act and its legislative history 

18 apply as forcefully here as they applied in Aravaipa and Redfield. Compare 1984 

19 Act, Pub. L. No. 98-406, sec. l0l(a), with 1990 Act, Pub. L. No. 101-628, sec. 

20 l0l(a). The only distinction that the U.S. highlights to justify treating the reserved 

21 water rights here differently from those in Aravaipa and Redfield is that the water 

22 rights in Aravaipa and Redfield were expressly reserved, while the rights at issue here 

23 
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I are impliedly reserved. The argument that a less direct statement by Congress would 

2 justify a lighter evidentiary burden on the United States is unpersuasive. 

3 

4 CONCLUSION 

5 The amount of water needed to allow flora and fauna to naturally flourish in 

6 the Arizona desert, as required by any Wilderness Act (1964, 1972, or 1984) cannot 

7 be accepted lightly and without expert evidence. The amount of water needed for a 

8 federal reservation is, as noted by Freeport, an '"inherently fact-intensive" inquiry that 

9 cannot be supported for any party with conclusory statements and ambiguous 

10 terminology. 

11 

12 IT IS ORDERED granting Freeport Minerals Corporation's May 23, 2023, 

13 Motion for Summary Judgement on the United States' Federal Reserved Right 

14 Claims as a Matter of Law to All Unappropriated Flow Withln Wilderness Areas. 

15 The following language only for the United States' claims within the wilderness 

16 areas of Sycamore Canyon Wilderness Area, Munds Mountain Wilderness Area, Red 

17 Rock-Secret Mountain Wilderness Area, West Clear Creek Wilderness Area, and 

18 Wet Beaver Wilderness Area is dismissed: 

19 "The United States claims as a matter of law, all of the 

20 unappropriated fl.ow within the [specific J Wilderness Area, with a 

21 priority date of March 6, 1972." 

22 

23 Because the Court grants the motion solely on the issue of the appropriate 
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1 standard for a claim, there is no need to evaluate Freeport's claim of issue preclusion 

2 at this time. 

3 

4 IT IS FURTHER ORDERED the United States' alternative claims for the 

5 wilderness areas on the basis of minimal need are outside the scope of this Motion; 

6 therefore, each of the United States' SOC claims in the alternative will remain and 

7 the United States is not required to refile any SOCs. 

8 

9 IT IS FURTHER ORDERED vacating the Thursday, October 4, 2023, oral 

10 argument. 

11 

12 

13 

14 

15 

16 

Signed this ~ day of~ bc,Y2023 

17 The original of the foregoing was delivered 
to the Cler f the Maricopa County Superior 

18 Court on i 2.7 · 2 
for filing and distributing a copy to all 

19 persons listed on the Court Approved 
Mailing List for this case. 

20 

21 

22 

23 
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