IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF APACHE

IN RE THE GENERAL CV 6417-203

ADJUDICATION

OF ALL RIGHTS TO USE WATERIN | ORDER REGARSDI;IN{SEE'{)I;Y
THE LITTLE COLORADO RIVER UPON HOPI RE T RIBES
SYSTEM AND SOURCE RELATED TO THE HO

PAST AND PRESENT IRRIGATION
USES

One of the purposes of this bifurcated case is to adjudicate the Hopi Tribe’s
claims for water based on past and present irrigation uses. On February 6, 2017, the
Navajo Nation filed a request to enter the Hopi Reservation (the “Request”) with the
intent of entering into a stipulation with the Hopi Tribe concerning the scope of its
entry upon the Reservation. On March 7, 2017, the Hopi Tribe filed a Response to
the Request to which the Navajo Nation filed a Reply in support of the Request. Oral
argument on the terms for entry was held on March 15, 2017 and continued to
March 23, 2017. The two tribes have now agreed upon the terms of entry.

Pursuant to §§ 9.11 and 9.12, Rules for Proceedings before the Special Master,

and for good cause shown,
IT IS HEREBY ORDERED:

I The Navajo Nation shall be allowed entry onto the Hopi Reservation to

investigate past and present uses of water for irrigation on and after

June 12, 2017, and before July 1, 2017.
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Attached to this Order is a list of Stops for the June field investigations,

including the ordering of Stops by proposed field days (1 through 8).

The Navajo Nation will file a notice of the dates of the trips and

included Stops by May 1, 2017. Field trips will start after June 11,

2017.

The Stops are each expected to require between 30 minutes and two

hours depending upon the features being examined. The Navajo

Nation’s experts and experts for other parties participating in the field

inspections may take notes, take photographs of fields, identify the

location of fields, state the date of the particular Stop, and otherwise
report on wells, springs, points of diversion, irrigation sites and matters
relevant to past and present irrigation practices and record
measurements of fields and facilities. In taking photographs, the experts
and other participants in the field investigations representing the Navajo

Nation and other parties will respect the Hopi peoples’ rights not to be

photographed, and will not take photographs apart from what is relevant

for their work. The experts shall not take samples or engage in other
intrusive activities or destructive measurements.

If the Navajo Nation determines that additional days are needed, the

Hopi Tribe and the Navajo Nation will meet and confer regarding

additional times that are mutually acceptable to both parties.

The representatives of the Navajo Nation who will participate in the

inspections are:

a. A maximum of four persons from Amec Foster Wheeler, the
Navajo Nation’s technical expert, and support personnel from
among the following: James McCord, Principal Engineer; Laila
Sturgis, Senior Hydrogeologist; John Leeper, Senior Project

Engineer; Eva Rebecca Paulino, Technical Professional Intern;
2
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Shannon Williams, Senior Hydrogeologist; Carlton Pine,
Geotechnical Tech Professional; William Ellison, Environmental
Tech Professional; Gregory Davies, Geotechnical Tech
Professional; and Brandi Butts, Geotechnical Tech Professional;
b. One person from the Navajo Nation Department of Water
Resources, Water Management Branch from among the
following: Jason John, Principal Hydrologist and Branch
Manager; Teresa Showa, Principal Hydrologist; and Robert Kirk,
Principal Hydrologist; and
C. One attorney from among the following: Gregg DeBie or Scott
McElroy with McElroy, Meyer, Walker & Condon, P.C., or
Stanley Pollack, Lisa Yellow Eagle or Kate Hoover from the
Navajo Nation Department of Justice.
Clayton Honyumptewa, Director, or Edison Tu’tsi, of the Hopi
Department of Natural Resources, Lionel Puhuyesva, Director, or Max
Taylor, of the Hopi Water Resources Program, and/or Joel Nicholas,
Archaeologist 1, or Lee Wayne Lomayestewa, of the Hopi Cultural
Preservation Office, will meet the Navajo Nation team at a place
designated by the Hopi Tribe, and shall accompany the Navajo Nation
team and assist in the location of the Stops. Counsel for the Hopi Tribe
reserves the right to be present at any field visit.
The Hopi Tribe, regarding allotted land, BIA land assignments and
certain lands in or near villages, will ascertain whether owners, farmers
or occupants of land object or request that inspections take place with
certain conditions. If so, the Hopi Tribe will inform the Navajo Nation
not later than May 1, 2017, and the Hopi Tribe and the Navajo Nation

will attempt to work out reasonable accommodations. If not successful,
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10.

then the Court will take up issues at a status conference to be held
May (0 | 2017, a¢ /30 p.m.

Pursuant to § 9.11 of the Rules for Proceedings before the Special
Master, the trips authorized by this Order shall be the only entry on land
for the inspection of irrigated fields and points of diversion by any
claimant in the adjudication with respect to past and present irrigation
uses. The Navajo Nation or any other litigant reserves the right to
request an additional trip or trips if necessary with respect to the claims
of the Hopi Tribe and United States on behalf of the Hopi Tribe for
future uses of water for irrigation. If a field visit for future uses is
requested, the Navajo Nation and the Hopi Tribe will meet and confer to
enter into a stipulation for such a field visit. Absent a material change
in circumstances or factual events, the form and content of this Order
will be the starting point for a new stipulation.

Pursuant to § 9.12 of the Rules for Proceedings before the Special
Master, other litigants may participate in the inspection of the land if
they give written notice to counsel for the Hopi Tribe and counsel for
the Navajo Nation at least 14 days prior to June 12, 2017. A copy of
this notice must be filed with the Court. All litigants participating in the
inspection shall abide by the terms of this Order.

Within 60 days of completion of the entry for inspection, the Navajo
Nation or any other litigant participating in the inspection will file with
the Arizona Department of Water Resources a compilation of the results
or a compilation of the raw data obtained from the inspection or other
purposes for which the inspection is made. The Navajo Nation or any
other litigant supplying the compilation shall file a notice that it has

supplied the information to the Arizona Department of Water Recourses
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12.

13,

14.

15.

16.

in accordance with § 9.05 of the Rules for Proceedings before the Special
Master.

With respect to any future request by the Hopi Tribe to enter the Navajo
Indian Reservation to conduct inspections, the conditions established by this
Order shall apply absent a material change in facts or circumstances.
Communications between or among members, representatives or consultants
of the Hopi Tribe, members, representatives or consultants of the Navajo
Nation, and members, representatives or consultants of any other litigant
participating in the inspection that occur during any inspection cannot be
used in any proceeding or hearing in this adjudication as an admission against
interest against the Hopi Tribe or the Navajo Nation.

The date by which objectors must file disclosure statements and expert
reports responding to the claims of the Hopi Tribe and the United States on
behalf of the Hopi Tribe for past and present water uses is extended to
October 2, 2017.

On or before November 3, 2017, the parties shall file their respective notices
of deposition. Amended and additional notices of deposition may be filed
after November 3, 2017, and before the discovery deadline to address
changes in scheduling required by the parties or the deponents.

The date by which the United States and the Hopi Tribe must file rebuttal
expert reports for past and present uses is extended to December 1, 2017.

The change of dates for the filing expert and rebuttal reports will not be used

as a reason to continue the trial date on September 18, 2018, on present and

past water uses.

DATED: March 23, 2017 %\‘ Z ,
usaY Ward Harris B

Special Master
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On March 23, 2017, the original of the foregoing
was mailed to the Clerk of the Apache County
Superior Court for filing and distributing a copy
to all persons listed on the Court approved
mailing list for Contested Case No. 6417-203.

Loz JW

Barbara Brown
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