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Contested Case No. W1-11-1898
FILED: 12/23/2019
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of All Rights to Use Water in the
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In re: Status/Scheduling Conference
MINUTE ENTRY
Courtroom: CCB 301
1:00 p.m. This is the time set for a status/scheduling conference before Special
Master Susan Ward Harris to determine whether the objections that may have been filed
to Arizona Department of Water Resources Report, WFR 112-17-BAD-001, can be
resolved by settlement or if a litigation schedule shall be set along with a trial date.
Court reporter, Lauren Kuhnhenn is present. A record of the proceedings is also
made digitally.
The following attorneys appear in-person:
•
•
•
•
•
•
•

Mark McGinnis and R. Jeffrey Heilman on behalf of Salt River Project.
Joe Sparks on behalf of the San Carlos Apache Tribe.
Rhett Billingsley on behalf of ASARCO
John Burnside on behalf of BHP Copper
David Brown on behalf of St. David Irrigation District
Kimberly Parks on behalf of Arizona Department of Water Resources (“ADWR”)
Sean Hood on behalf of Freeport Minerals Corporation
The following people appear telephonically:

• Jane and Michael Charchenko. Jane Charchenko also speaks on behalf of her
sisters who are not present: Daylon and Polly Eddington, not present because they

are on a church mission in Croatia (Polly Eddington is the daughter of Eldon and
Shirley Barney); Allen and Suzanne Judd (Suzanne Judd is daughter to Eldon and
Shirley Barney); and Rebecca Rowley.
•

Jay Eldon Barney.

•

Sandra Peterson of the Lane and Sandra B Peterson Trust (Sandra Peterson is
daughter to Eldon and Shirley Barney).

LET THE RECORD REFLECT that a representative for Karma Foods LLC is not
present nor represented by counsel and Nathan and/or Terry Hatch are neither present nor
represented by counsel.
Mrs. Charchenko informs the Court that Eldon and Shirley Barney’s children are:
Jane Charchenko, Jay Barney, Flint C. Barney, Rebecca Rowley, Suzanne Judd, Sandra
Peterson, and Polly Eddington. She also states that there is a 6th sister, who Mrs.
Charchenko did not name, who is a realtor and assisted her siblings in transferring land
from the parents to the children.
The Court notes that Eldon and Shirley Barney are listed as landowners in
ADWR’s Report, WFR 112-17-BAD-001, and have filed Statements of Claimant.
According to the Cochise County Assessor a ¾ acre parcel is still held in the name of
Eldon and Shirley Barney. Jay Barney states that he is now the land owner of this parcel
of land and intends to file for water rights under St. David Irrigation District.
Mr. Brown addresses the court and states that Jay Barney’s land is included in the
St. David boundaries, but may not be included in the acreage that was taken in as member
lands in the district. Mr. Brown further informs the Court that the ¾ acre parcel, if not
already included, will be included along with the next traunch of people joining the
district.
IT IS ORDERED Mr. Brown will inform the Court regarding when the ¾ acre
parcel is included as member lands in the St. David Irrigation District so that the St.
David Irrigation District will represent the claims for water rights for irrigation use.
Mr. Brown informs the Court that Flint Barney has signed a petition to have his
land included in the member lands of the St. David Irrigation District.
IT IS ORDERED Mr. Brown will inform the Court when Flint Barney’s petition
is approved as a member of the St. David Irrigation District.
Mrs. Charchenko informs the Court that she and her sisters have all filed for water
rights. None of the sisters are represented by counsel.

The Court informs Ms. Charchenko that her case is among thousands of cases in
the San Pedro Watershed district that are in the process of having water rights
determined.
The Court further informs Mrs. Charchenko that a procedure exists whereby she
and her sisters could meet and confer with ADWR and the objectors about this case to
determine if the objections could be resolved and the parties could agree on water rights.
Alternatively, a date for a scheduling conference could be set which would include a date
for a hearing at which time Mrs. Charchenko and her sisters would have the opportunity
to put on evidence in support of their claims for water rights.
The Court inquires if Ms. Charchenko or her siblings would be willing to meet
with ADWR to discuss settlement of the objections.
IT IS ORDERED directing Ms. Parks to set up a meeting by March 31, 2020
with ADWR, the objectors, and the following landowners or representatives of the
landowners: Jane and Michael Charchenko, Daylon and Polly Eddington, Allen and
Suzanne Judd, trustees of the Lane and Sandra B Peterson Trust, and Rebecca Rowley.
Ms. Charchenko requests that she be given a list of objections. The Court
explains that the objections can be obtained by request from ADWR, but will copy and
attach them to this minute entry if not too voluminous.
Joe Sparks informs the Court that his research documents which he provided to
ADWR did not include an Assignment of the Statements of Claimant from the original
owners/parents to their successors/children.
Discussion is held regarding the personal representative of Shirley Barney’s
estate. Mr. Jay Barney shall come to the meeting with the Barney daughters, the
objectors, and ADWR to assist with any paperwork that ADWR needs.
KARMA FOODS LLC
IT IS ORDERED setting a second scheduling conference with Karma Foods LLC
for January 31, 2020. The Scheduling Conference is only for the purpose of
scheduling proceedings for the adjudication of water rights to 65.848 acres of irrigated
land shown on the map filed by ADWR.
1:32 p.m. Matter concludes.

LATER:

Karma Foods LLC
A telephonic scheduling conference shall be held at 1:30 p.m. on January 31,
2020 with Karma Foods LLC and the objecting parties to address discovery, and set dates
for motions, a Readiness Conference, and a hearing on the claimed water rights.
Instructions for telephonic participation:
Dial: 602-506-9695 (local)
1-855-506-9695 (toll free long distance)
Dial Collaboration (conference) Code 357264#
A second failure by a representative of Karma Foods LLC to a appear at a
Scheduling Conference may result in the dismissal of the Statement of Claimant pursuant
to which Karma Foods LLC seeks to claim water rights.

Nathan and Terry Hatch
Notice of this hearing was sent to Nathan and Terry Hatch as the landowners of
that parcel identified by the Cochise County Assessor as 208-40-004R. No Statement of
Claimant filed by Nathan and Terry Hatch is included in the public records of Arizona
Department of Water Resources. Neither Mr. nor Mrs. Hatch appeared at the status
conference. Nathan and Terry Hatch are dismissed from this case and their names
removed from the Court-approved mailing list.
According to the records of the Cochise County Recorder’s Office, a Joint
Tenancy Deed was recorded on May 13, 2019 to transfer land from Mr. and Mrs. Hatch
to Stuart and Marjorie Baird. The public records of ADWR do not include a Statement
of Claimant filed by the successor owners, Stuart and Marjorie Baird. The Cochise
County Assessor shows Mr. and Mrs. Baird as the owners of tax parcel 208-40-004R.
Stuart and Marjorie Baird will be added to the court-approved mailing list as owners of
land included in Arizona Department of Water Resources Report, WFR 112-17-BAD001.
Arizona Department of Water Resources is instructed to provide Stuart and
Marjorie Baird with a notice of the meeting to be held by March 31, 2020. The purpose
of the meeting is to determine whether the objections to WFR 112-17-BAD-001 can be
settled. The meeting report will specifically advise whether Mr. or Mrs. Baird or a
representative of Mr. and Mrs. Baird chose to participate in the settlement meeting.

General Explanation of Court Proceeding.
In Arizona, people, governmental entities, Indian tribes, businesses, and nonprofit organizations can acquire rights to water from lakes, ponds, springs, streams,
canyons, ravines, other natural surface channels, definite underground channels, and
subflow. Water from these sources is known as “appropriable water”. As demand
increased over the past century for water in Arizona, with the potential for conflict, it
became clear that it was necessary to examine all of the claims to rights to appropriable
water to establish valid legal rights to water that could be protected and enforced.
The Arizona legislature put a procedure in place to allow water users to come into
court and require the court to determine their legal water rights. The procedure is known
as a general adjudication. The purpose of the general adjudication is to examine claims
for water rights and define those rights. Many western states use general adjudications to
determine water rights. General adjudications in some areas of the United States have
been completed and others are still in process.
In 1974, a water user in Arizona started this General Adjudication. The Arizona
Supreme Court has stated that in this General Adjudication all claims made to water must
be examined and rights established. This General Adjudication includes claims to water
rights in the San Pedro river watershed.
In the San Pedro watershed, more than a hundred thousand claims have been
made for water for uses such as domestic, irrigation, stock watering, mining, and
stockponds. The court will establish the water rights of claimants who have filed a
document known as a Statement of Claimant, had a Statement of Claimant filed on his or
her behalf or received an assignment of a Statement of Claimant. A Statement of
Claimant can include more than one claim for a water right. In this case Eldon and
Shirley Barney filed Statements of Claimant. The failure to file a Statement of Claimant
can result in the forfeiture of a right to use appropriable water, so it is important that a
person seeking a water right file a Statement of Claimant, have a Statement of Claimant
filed on his or her behalf, or obtain an assignment of an existing Statement of Claimant.
As part of the process of the General Adjudication, Arizona Department of Water
Resources investigated the claims made in the Statements of Claimant filed by Eldon and
Shirley Barney and prepared a report that identified potential water rights. A copy of that
report, WFR 112-17-BAD-001, is attached to this minute entry. Once the report is
prepared, then objections to the report prepared by Arizona Department of Water
Resources may be filed. A copy of those objections to the report are attached to this
minute entry.

The current phase of the proceeding requires the court to make a determination
about the water rights claimed in the Statements of Claimant, the potential water rights
shown in the report prepared by Arizona Department of Water Resources, and the
validity of the objections to the report. As part of that process, the claimants can choose
to meet informally with the water users who filed objections to determine whether those
objections can be resolved and the parties can agree on a set of water rights. Absent an
agreement by the water users who filed objections to withdraw those objections, a date
for a hearing will be set at which time all parties will have the opportunity to present
witnesses and evidence to support either their claims for water rights or their objections.

A copy of this order is mailed to all persons listed on the Court approved mailing
list.

