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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

SPECIAL MASTER SUSAN WARD HARRIS.

Presiding

IN RE THE GENERAL ADJUDICATION
OF ALL RIGHTS TO USE WATER IN THE |CIVIL NO. W1-11-19
GILA RIVER SYSTEM AND SOURCE (Consolidated)

Order Initiating Phase II -
Ownership of Water Rights on
Government Land

CONTESTED CASE NAME: In re Sands Group of Cases.

HSR INVOLVED: San Pedro River Watershed Hydrographic Survey Report.

DESCRIPTIVE SUMMARY: Order to initiate the second phase of this case to adjudicate the de
minimis water claims for stock watering, stockponds and domestic use.

NUMBER OF PAGES: 8

DATE OF FILING: June 17,2016

This case initiated the summary adjudication of de minimis uses of water in the Gila River
system that involve stock watering, stockponds and domestic use in the San Pedro River
watershed. It originally involved 54 watershed file reports (“WFRs”) that were included in the
final hydrographic survey report for the San Pedro Watershed (“San Pedro HSR”) filed on

November 20, 1991. The WFRs at issue here analyzed approximately 530 claims for water rights.




O 0 9 N U B W N -

N N NN N N N N N o = e e e ek e pd e e
00 NN N W\ bR WN = DO YO NN W N—= O

Procedural Background

In April 1993, the contested cases that were eventually consolidated into this case were
initiated by a series of minute entries. On December 3, 1993, the Special Master entered a
Consolidation Order that consolidated under case number W1-11-19 the eight contested cases that
were each a consolidation of a number of contested cases. The eight contested cases were: In re
Bayless & Berkalew Group of Cases (W1-11-2585), In re Goff Group of Cases (W1-11-2585), In
re Hendrickson Group of Cases (W1-11-2585), In re Lunt Group of Cases(W1-11-2585), In re
Mercer Group of Cases (W1-11-2585), In re Pyeatt Group of Cases (W1-11-2585), In re Sands
Group of Cases (W1-11-2585), and In re White Group of Cases (W1-11-2585). Subsequently, in
practice, this case has been referred to as In re Sands Group of Cases. A complete list of the 54

cases initially consolidated into this contested case is attached as Appendix A.

This case was organized by the Special Master as a two phase process. The first phase
focused on a determination of whether summary adjudication procedures were appropriate for
stock watering, stockponds and domestic use. The second phase was intended to address the
ownership of water rights for water used on government land. Twenty three years ago the parties
undertook the work to resolve the first phase of the case. The parties met and engaged in lengthy
discussions to negotiate the water right attributes of the parties’ respective uses. Those discussions
resulted in the Final Abstracts and Matrices for the Watershed File Reports in the Eight
Consolidated Cases, dated November 19, 1993, (the “Matrices”). = The Matrices include the
parties’ partial agreement on the attributes of 178 proposed water rights analyzed in 18 WFRs. In
a subsequently filed Pretrial Statement, the parties indicated that they had agreed to volume
capacity for 52 stockponds and 10 stock watering uses with associated improvements. See Joint

Pre-Trial Statement, dated March 7, 1994,
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Following a seven day trial, Special Master Thorson entered a Memorandum Decision,
Findings of Fact, and Conclusions of Law, dated November 14, 1994, amended by order dated
February 23, 1995 (“De Minimis Decision”) that determined that stock watering and certain
stockpond and domestic uses in the San Pedro River watershed constitute de minimis uses of water
in the Gila River system. The De Minimis Decision identified the procedures for the summary
adjudication of stock watering, and certain stockponds and domestic use water rights. Judge
Ballinger approved the De Minimis Decision, with certain modifications. See Order dated
September 27, 2002 (“2002 Order™).

It is now appropriate to proceed to the second phase of the case which involves the
determination of the ownership of water rights on government land. As stated in the 2002 Order,

this issue was outside the scope of the De Minimis Decision.

Owners and Lessees of Real Property

Due to the passage of time since the issuance of the De Minimis Decision, the first step in
the process is to assure that all of the proper parties are formally included in this contested case. It
appears from a review of the public records that since the original issuance of the San Pedro HSR,
new landowners have acquired a fee interest in the lands for which claims are asserted in this case.
The number of new landowners is, however, very small because the overwhelming majority of
land involved has retained the same ownership in the intervening years. The majority of the new
landowners appear to be parties related to the original landowner. The static nature of the fee
ownership is well-illustrated by the changes in the fee interest in land appurtenant to the water
claims filed by Anthony Lunt. The only apparent change in fee ownership is a transfer of land

ownership into trust where the original owner is listed as a trustee. A list of the current
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landowners based on readily available public records land to which the claimed water right will be
appurtenant according to the applicable WFR or the Matrices is attached as Appendix B.

Appendix B also identifies the lessees of land owned by the state and federal government.
The lessees of state trust land have been updated using available public information, but no
changes have been made to the lessees of federal land listed in the San Pedro HSR. The United
States and the Arizona State Land Department shall review Appendix B and file a report
identifying the current complete names and addresses of the lessees of their respective land and
shall indicate in their report where those names differ in whole or in part from the names listed on
Appendix B.

Notices and summons shall be served by ADWR on those landowners who are not parties
to this case and who have not been previously served in this case. Although the Arizona Supreme
Court approved service by publication of lessees of government land due to the cost and time
involved to identify and personally serve the lessees, it is appropriate in this case where the
number of lessees is limited to provide personal service instead of incurring the cost of publication.
See @ the Matter of the Rights To The Use Of The Gila River, 171 Ariz. 230, 830 P.2d 442 (1992),
Appendix C provides a list of landowners and lessees of the land listed in Appendix B that may not
be parties because they acquired an interest in the land after 1991 and no assignment appears of
public record to transfer the claimed water right from the original claimant and caused them to

become a party. See §4.03 Rules for Proceedings Before the Special Master.

Ownership of Water Rights

Once fee and leaseholder interests in the land to which the claimed water rights are
appurtenant is established and all necessary parties noticed, proceedings to determine ownership of

the water rights on government lands will commence. A status hearing will be held on September
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8, 2016, to set a briefing schedule and determine whether an evidentiary hearing should also be
set. At the status hearing, the parties may also present additional issues the parties believe should
be considered as part of the procedure to issue proposed water abstracts for de minimis uses so that

an orderly process may be implemented to complete this case.

Proposed Water Right Attributes

The Special Master will prepare proposed abstracts of water rights for those claims in this
consolidated case that satisfy the criteria of de minimis uses in accordance with the De Minimis
Decision, the 2002 Order and the proceedings in this case. Initial proposed abstracts for water
rights will be issued after September 2, 2016, with respect to water claims involved in this
consolidated case.

Appendix B identifies the proposed water right numbers for each water right and the land
to which the water right will be appurtenant. The ownership of a water right located on
government land will be labelled as “Undetermined” until the ownership issue of the water rights
has been finally decided. The remaining water right attributes, i.e, beneficial use, quantity,
priority, basis of right, place of use, place of diversion, and source of use, will be determined in
accordance with Section VII of the De Minimis Decision, the Matrices and the Joint Pretrial
Statement. Any proposed water rights for which a well is the source of supply will be adjudicated
in this case. If, however, when the subflow zone is finally determined and a decision is reached
that a particular well does not draw subflow, then an order will be entered deleting the water right
from this adjudication. No abstract will be prepared for a water right if the requisite statement of
claimant has not been filed.

The parties are reminded that Pretrial Order No. 4, dated January 24, 2000, requires any

person who has filed a statement of claimant to notify ADWR within 30 days of a change in
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ownership of all or part of the land for which a water right has been claimed. To transfer the
claimed water right, the original claimant must assign the statement of claimant and notify ADWR
of such assignment. While assignments have been filed with respect to a portion of the
statements of claimant that concern land that has changed ownership since the filing date of the
statement of claimant, it does not appear from the public record that assignments have been filed

with respect to all land transfers.

IT IS ORDERED:

1. The Arizona State Land Department and the United States shall review the lessees
listed on Appendix B for their respective land and file a report on or before Friday, July 15, 2016,
that identifies any changes or corrections to the named lessees and provides current addresses for
the lessees that are not listed on Appendix C. In the case of the land formerly leased by Roland
Pyeatt as shown on Appendix B, the federal report shall provide the current name and address of
the lessee of the land. The reports shall provide the full names of the current entities and persons
who lease government land described in Appendix B if Appendix B lists only a partial name of an

entity or only one name when two or more persons or entities hold leasehold interests.

2. The Arizona Department of Water Resources shall review the claimants listed on
Appendix B to determine whether any of the named claimants have assigned their claim to another
person or entity and file a report on or before Friday, July 15, 2016 that identifies any changes to
the claimants listed on Appendix B.

35 The Arizona Department of Water Resources shall send a notice and summons, if
such persons or entities are not assignees of existing statements of claimant or have not been

previously served by a notice and summons or by publication, by July 30, 2016, to:




k.

a. The persons or entities listed on Appendix C; and
b. The persons or entities listed on the reports filed by the Arizona State Land
Department and the United States.
A copy of this Order shall accompany the notice and summons.
4. On or before September 2, 2016, the parties shall file:

a. Any objections to the reports filed by the Arizona State Land Department,
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Arizona Department of Water Resources and the United States;

. Any objections to any of the information listed on Appendix B. The sole

purpose of the objections shall be to correct:
i. The name of the claimant;
ii. The legal description of the land on which the proposed water right will
be used;
iii. The identity of the landowner; and

iv. The identity of the lessee.

. A memorandum identifying any specific issues to be resolved in connection

with a determination of the ownership of water rights issue and providing any
comments regarding any other issues the parties believe should be considered
prior to the issuance of proposed water abstracts for de minimis use so that an
orderly process may be developed to complete this case. The memorandum

responding to this paragraph 4(c) shall not exceed 15 pages.

. Any objection to Freeport Minerals Corporation’s Motion to Intervene dated

June 10, 2016.
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5. A status hearing will be held on September 8, 2016, at 10:30 a.m.

Courtroom 1201, Central Court Building
201 West Jefferson Street, Phoenix, Arizona.

Instructions for telephonic participation:
1. Dial 1 602-506-9695 (toll free number)
2. Dial Participant Pass Code 163622# (pound)

QQLZ%

Susan Ward Harris
Special Master

On June 17, 2016, the original of the foregoing was
delivered to the Clerk of the Maricopa County
Superior Court for filing and distributing a copy to all
persons listed on the Court approved mailing list for
Contested Case No. W1-11-19.

6%4(2&% s

Barbara Brown
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Consolidated Case Watershed File Report Contested Case
113-09-014* W1-11-2585
113-09-017 W1-11-2588
In re Bayless & Berkalew 113-09-018~ W1-11-2589
113-12-003~ W1-11-2658
113-12-004 W1-11-2659
113-08-002 Wi-11-2412
113-08-007 WI1-11-2415
Inre Goff 113-11-0077 W1-11-2650
113-11-008~ W1-11-2651
114-08-001 W1-11-3255
113-09-BA-001" W1-11-2597
113-09-003 W1-11-2578
In re Hendrickson 113-09-004 W1-11-2579
113-09-005 W1-11-2580
113-09-011~ W1-11-2582
113-09-021 W1-11-2592
113-09-012 W1-11-2583
115-09-001"+ W1-11-3423
115-10-013~ W1-11-3441
Inre Lunt 115-10-014 W1-11-3442
115-10-BBC-001 W1-11-3451
115-10-BCB-001 W1-11-3452
115-10-021 W1-11-3449
113-05-001 W1-11-2401
113-05-004 W1-11-2404
113-05-005 W1-11-2405
113-05-008* W1-11-2408
In re Mercer 113-08-006 W1-11-2442
113-08-046 W1-11-2438
113-08-050 W1-11-2442
113-09-001 W1-11-2576
113-09-002 W1-11-2577
115-05-032 W1-11-3355
111-19-023** W1-11-0038
111-19-DC-010" W1-11-0212
In re Pyeatt
111-19-DDC-001" W1-11-0213
111-22-001" W1-11-0501

Appendix A
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Consolidated Case Watershed File Report Contested Case
111-19-002 W1-11-0019
111-19-003 W1-11-0020
111-19-004 W1-11-0021
111-20-043 W1-11-0240
112-16-020 W1-11-1550
112-17-026 W1-11-1627

In re Sands 112-17-061 W1-11-1653
112-17-066" W1-11-1658
112-19-001 W1-11-2227
112-19-003 W1-11-2228
112-19-AA-001** W1-11-2229
112-20-002 W1-11-2230
112-20-005 W1-11-2232
112-20-012" W1-11-2238
115-04-004" W1-11-3294
115-04-006"+ W1-11-3296

Inre White 115-04-009 W1-11-3299
115-05-037 W1-11-3360

* Claimant is Bingham Sacaton Ranch Inc., which was removed
from this case by Minute Entry dated December 17, 1993.

**Dismissed from this case.

+ Representation made in Matrices filed November 19, 1993, that a motion will be made

to exclude these WFRs from the case. No order found to exclude.

A Watershed file report included in the Abstracts and Matrices for the Watershed File Reports

in the 8 Consolidated Cases, filed November 19, 1993

Appendix A
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APPENDIX C



Appendix C
Name
Brighthawk, LLC

El Dorado Benson LLC

The Galiuro Trust

Goff and Goff Limited Partnership

Hendrickson Family Trust

Hendrickson Revocable Trust

LS Cattle Company, L.L.C.

The Pyeatt Living Trust

Sands Properties LL.C

Address

Thomas K. Wagner
4545 N 42nd Street #5
Phoenix, AZ 85018

El Dorado Holdings inc.
8501 N Scottsdale Road
Suite 120

Scottsdale, Az 85253

Anthony Lunt, Trustee
12905 East Camino Ancho
Tucson, Az 85749

LRR Agent Service of Arizona
1 South Church Avene, Suite 700
Tucson, AZ 85701-1611

Harry T. Hendrickson and Edna
M. Hendrickson, Trustees
P.0.Box 171

Oracle, AZ 85623

Harry Thomas Hendrickson aka H.
T. Hendrickson, Jr. and Maria
Hendrickson, Trustees

P.0.Box 171

Oracle, AZ 85623

K Thomas Finke
1002 E Kaler Drive
Phoenix, AZ 85020

James and Marie Pyeatt as Trustees
of the Pyeatt Living Trust

418 Cimarron Road
Elgin, AZ 85611-9725
and

HCl Box 427

Elgin, AZ 85611-9725

K Thomas Finke

1002 E Kaler Drive
Phoenix, AZ 85020

Appendix C



Daniel Todd Sayer as trustee of the 12215 E Chandler Heights Road

Daniel Todd Sayer Revocable Trust Chandler, AZ 85249
dated August 16, 2007
David Rychener and Joyce Skeldon 12636 North Deer Print Place

Tucson, AZ 85737

Sombrero Butte Cattle LLC Michael ) Mercer
20975 S River Rd
Mammoth, AZ 85618

Steve and Jane Turcotte 1525 Dillingham Blvd

as Trustees of the Turcotte Family Trust, Norfolk, VA 23511
dated February 28, 2013

Appendix C



	3582_001
	3582_044

