SUPERI OR COURT OF ARI ZONA
APACHE COUNTY

06/ 18/ 2002 CLERK OF THE COURT
FORM V00O
HONORABLE EDDWARD BALLI NGER, JR R Lui szer
Deputy
CVv- 6417

FILED: July 16, 2002

In Re the General Adjudication
of AIl Rights to Use Water in
The Little Col orado River System
and Source

M NUTE ENTRY

A hearing was held on June 4, 2002 on various requests for
relief filed by the Navajo Nation, Small daimants, United
States, Salt River Project, Arizona Public Service, Phelps Dodge
Corporation, Aztec Land and Cattle Conpany, Abitibi Consoli dated
Sal es Corporation, Tucson Electric Power Conpany, and the Cty
of Flagstaff. After considering all the filed nenoranda and
argunent of counsel,

| T I'S ORDERED:

Docket Code 000 Page 1



SUPERI OR COURT OF ARI ZONA
APACHE COUNTY

06/ 18/ 2002 CLERK OF THE COURT
FORM V00O
HONORABLE EDDWARD BALLI NGER, JR. R Lui szer
Deputy
CV- 6417
1. The Navajo Nation’s Mdtion to Direct the Special Master

to Report on the Arizona Departnment of Witer Resources’
(“ADWR’') Procedures to Provide Technical Assistance is
DENI ED. The court is satisfied with ADWR s avowal that
it is taking all steps necessary to insure that those
ADWR enpl oyees who have partici pated and are
participating in settlenent negotiations are not,
directly or indirectly, supplying input concerning
advice and assistance ADWR is providing this court and
the special nmaster. Further, the court, the special
master, or the parties can address in future hearings the
evidentiary issue raised by the notion.

The Navajo Nation’s Mtion to Set a Trial Date and
Di scovery Schedul e for Show Low Lake, Show Low Irrigation
Conmpany, and Lakeside Irrigation Conmpany is GRANTED, IN
PART. Any stay or abeyance of litigation relating to
Show Low Lake (WFR 033-56- ABC-027) is dissolved, and the
parties may proceed with any needed discovery for the

determ nation of water rights in that contested case.
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As to scheduling for hearing pretrial notions, setting a
trial date and directing that a revised pretrial order be
subm tted, consideration of these requests nust await the
court’s review of the report to be filed by ADWR
concerning available resources and expected <costs
relating to preparation of hydrographic survey reports
(“HSRs”) and updat es for Arizona's t wo wat er
adj udi cati ons. After reviewwng the report, the court
w | i ssue additional direction as to how this
adj udi cation, including the Show Low contested case, w |
pr oceed. The relief requested concerning the Show Low
Irrigation Conpany (WR 033-56-074) and the Lakeside
Irrigation Conpany (WR 033-56-073) matters, is DEN ED,
W t hout prejudice, to the request being resubmtted after
June 1, 2003.

The preparation of a conprehensive HSR for all Hopi
I ands and for which the Tribe or the United States on its
behal f claima federal or state |law water right will nost

efficiently acconpl i sh t he obj ectives of this
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adj udi cati on. For this reason, in preparing the Hopi

HSR, ADWR is directed to investigate all statenents of
claimant for all reservation and non-reservation |ands
for which the Hopi Tribe or the United States on behalf

of the Tribe claim water rights under federal or state

| aw.

In accordance with the offer made in open court, the
Hopi Tribe and the United States on behalf of the Tribe
shall identify any allotted |ands derived from the Hopi

Reservation or from non-reservation lands, or that are
held by tribal nenbers, on or before Friday, August 16,
2002, or thereafter wthin forty-five (45) days of
transfer. This disclosure shall also disclose the
respective water right «clains attributable to any
allotted [ ands. The information shall be submtted to
ADWR, and a notice of submssion filed wth the court.
The parties are asked to work out as nuch as possi bl e any
issues that mght arise relating to further disclosure of

the i nformati on.
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5. The Hopi Tribe and the United States shall file new or

anmended statements of claimant for all reservation and
non-reservation |lands for which the Tribe or the United
States on behalf of the Tribe claim water rights under
federal or state law on or before Friday, Decenber 20,
2002. The purpose of this deadline is to identify and
update all the water right <clainms that ADW should
investigate so that the HSR reports current information.
The Hopi Tribe and the United States are not precluded
from anending their statements of claimant later in
accordance with A.R S. section 45-254(E).

The court will direct ADWR to conplete HSRs and ot her
tasks by separate order to be issued after reviewng
ADWR s report due on July 26, 2002. I n undertaking the
wor k ordered, including the preparation of the Hopi HSR
ADWR shall take into consideration the directives of the
Arizona Suprene Court <contained in the interlocutory
review decisions rendered in In re the General

Adj udi cation of All Rights to Use Water in the Gla River
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System and Sour ce. The court specifically incorporates

the directions set forth in the order entered in the Gla
Ri ver Adjudication dated April 12, 2002, concerning the
contents of the Gla River Indian Reservation (“GRIR")
HSR, which directed ADWR “to evaluate each of the factors
listed by the Arizona Suprene Court in the Gla V
decision, 201 Ariz. 307, 35 P.3d 68 (2001), in connection
with the preparation of the GRIR HSR to report in
accordance with A RS section 45-256(B) proposed water
right attributes for each claim investigated, and to
exam ne the physical factors of water use and supply and
| and arability.”

In preparing the Hopi Tribal Lands Hydrographic Survey
Report (“Hopi HSR’), ADWR shall give due consideration to
the information and itenms requested to be included in an
Indian lands HSR by the parties in their coments to
ADWR' s Prelimnary Hydrographic Survey Report for |ndian

Lands in the Little Colorado River System (Septenber

Docket Code 000 Page 6



SUPERI OR COURT OF ARI ZONA
APACHE COUNTY

06/ 18/ 2002 CLERK OF THE COURT
FORM V00O
HONORABLE EDDWARD BALLI NGER, JR R Lui szer
Deputy
CVv- 6417

1994) and Report Re: Scope of Indian Lands HSR (August

10, 2000). The court nakes the follow ng directives:

A. The Hopi HSR shall contain hydrol ogi cal and technica
information about avail able surface water and
groundwat er supplies and resources to neet each claim

B. The Hopi HSR shall contain conprehensive and detail ed
information about historic, current and existing water
uses.

C. The Hopi HSR shall report all statenents of clainmant,
i ncluding the nost recent anended statenents, filed by
both the Hopi Tribe and by the United States on its
behal f.

D. The Hopi HSR shall report any statenent of clainmant
filed by claimants other than the Hopi Tribe or the
United States on behalf of the Tribe that are
associated wth the Tribe's reservation and non-
reservation | ands.

E. The Hopi HSR shall identify statements of claimant
associated with fee owned in-holdings, if any, but
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these clains wll not be adjudicated as part of the
Hopi HSR.

F. The Hopi HSR shall report water rights clainmed by the
Hopi Tribe or the United States on the Tribe's behalf
that may claim a priority earlier than the date the
reservation was created.

G The Hopi HSR shall report ADWR s proposed water right
attributes, pursuant to A R S. section 45-256(B), for
clainms based on Indian reserved rights, federal non-
I ndian reserved rights, and state law for historic,
current and existing water uses. ADVWR will not be
required to report proposed water right attributes for
proposed future water uses.

H. The Hopi HSR shall contain adequate descriptive and
technical information about proposed future uses of
water on both the Tribe's reservation |ands and non-
reservation |ands. Pursuant to Pretrial Order No. 2
(August 15, 1988) and as nodified in Pretrial Order
No. 3 (January 27, 1994), ADWR shall not include
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descri ptions or opi ni ons of t he feasibility,
profitability or practicability of future uses of
water for irrigation or other wuses, but ADWR nay
survey the already existing literature on that issue
and list what previous studies have been done. The
information shall be adequate to, as stated in
Pretrial Order No. 2, “serve as a basis for evaluating
clainms of future uses.”

|. ADAR should conduct field investigations when and
where ADWR deenms necessary to verify clainms, water
uses or technical reports prepared by others. If any
issues relating to ADWR s access to Hopi |ands should
ari se, they should be brought to the court’s
attention, although the court does not anticipate such
i ssues ari sing.

J. ADA\R shall use all avai l able relevant technica
reports and try to find the nost recent reports or the

ones having the nost recent data or information.
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The parties are encouraged to provide technical and

other information to ADW during the course of
preparing the Hopi HSR Vol untary production of
information will not limt a party’'s right to anend a

statement of claimant or to present evidence related
to an objection, and will not require ADWR to use or

not use information supplied.

. ADWR shall not be required to prepare the Hopi HSR in

accordance W th t he “sinplifying assunpti ons”
identified by Special Mster Thorson in a nenorandum
dated Septenber 23, 1994, and released with ADWR s
Prelimnary Hydrographic Survey Report for Indian
Lands in the Little Colorado River System (Septenber
1994) . If ADWR wuses any of the sinplifying
assunptions in preparing the Hopi HSR, ADW shal
identify the assunptions used and the reasons for
t heir use.

ADWR is expected to adhere to its estimated tineline
of two years to conplete the Hopi HSR
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8. Some of the factors to be considered by ADWR as a

result of this order require that ADWR undertake econom c
anal ysis and consi der proposed uses of water within the
Hopi Tribal lands that may not be known to ADWR The
court expects that the Hopi Tribe and the United States
will provide ADWR, on a cooperative and ongoing basis,
with information and supporting docunentation relating to
the Tribe’'s current and future land and water use
planning within the area affected by the Hopi HSR | f
this process needs clarification, the mtter can be
considered at the Cctober 8, 2002 hearing in this case.
ADWR shall file its report regarding available and
needed staff and other resources and expected costs
related to its technical advice to the court and the
speci al master, both in this adjudication and in the Gla
Ri ver Adjudication, on or before Friday, July 26, 2002.
The court asks ADWR to include in its report ADW s

capability to provide a central repository of information

Docket Code 000 Page 11



SUPERI OR COURT OF ARI ZONA
APACHE COUNTY

06/ 18/ 2002 CLERK OF THE COURT
FORM V00O
HONORABLE EDDWARD BALLI NGER, JR R Lui szer
Deputy
CVv- 6417

for this adjudication. The report should describe with
detail the staff allocations and all expected costs.

10. The Joint Mtion for Confirmation of Binding Effect,
as Between Signatory Parties, of Certain Stipulations
Addressing Specified Water Rights Clains is GRANTED, and
the stipulations as corrected and filed with the court
are approved. The stipulations shall bind each signatory,
but not any other party in this adjudication, ADWR this
court, or the special master in any respect. ADWR shal
not be precluded from technically analyzing the
information contained in the stipulations or reporting
the information and its determnations in technical
reports. The novants shall pronmptly submit to this court
a form of order simlar to the one they filed on March
27, 2002, but stating that the parties to a witten
agreenent nodifying a stipulation “shall submt the
nodi fied stipulation to this Court for review and

approval .”
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11. The Joint Mbtion for Clarification on Use of

12.

Claimants’ Filing Fees for Reinbursenment of Expenses
Incurred by Settlenent Judge is deened noot in |ight of
the Arizona legislature’s recent anmendnent to A R S.
section 45-255(B), effective on August 22, 2002, which
serves as evidence that the legislature intends that the
funds of claimants’ filing fees be used to pay nore than
t he conpensati on and expenses of the special master.

Some of the parties seek resolution of questions
relating to the issues of whether the Hopi Tribe has a
viable claim to the minstem of the Little Colorado
River, the purported effect of terns contained in the
Navaj o- Hopi Land Dispute Settlenent Act of 1996, and the
preclusive effect of prior decrees or |egislation. The
resolution of these issues may necessitate determ nations
relating to matters identified in the prelimnary Hopi

HSR.
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All of the parties have urged the court to consider and
resolve the clains held by and for Indian Tribes prior to
addressing other clains. Toward this goal, the court
directs that any party who believes that prior agreenents,
decrees, or federal and state l|legislation, as well as other
i ssues properly addressed by expedited disposition, have
adj udi cated, settled or otherwise significantly affected
any part of the reserved water right clains held by the
Hopi Tribe, Navajo Nation, San Juan Southern Paiute Tribe,
and the Zuni Pueblo shall file a disclosure on or before
Fri day, Novenber 22, 2002, setting forth each matter the
party believes affects the relevant reserved water rights
claim and a brief factual summary of the basis for each

assertion.

Each disclosure filed shall list the relevant docunents and
the names and addresses of any w tnesses, including expert
W t nesses, the party believes wll be called to
substantiate the claim The disclosure shall contain a
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fair description of the substance of expected testinony.
For any expert wtnesses, the disclosure shall include a
copy of the expert's curriculum vitae and a list of case
names and dates of all prior testinony in water right
cases. No copies of the listed docunents shall be attached
to the disclosure statenent served on the parties or the
court. The disclosure shall contain a well considered
statement as to whether or not that party believes any
issue can be resolved by sunmary judgnent based on the
exi sting documents or whether an evidentiary hearing wll
be needed and shall state the tine required to prepare such
nmotions or for an evidentiary hearing.

13. A hearing shall be held on Tuesday, OCctober 8, 2002
at 9:30 a.m, in the Apache County Courthouse. The court
will hear any issues that may inpede the tinely progress
of the Hopi HSR and requests that would expedite its

preparati on.

* * * *
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A copy of this mnute entry is nailed to all parties on the
Court-approved LCR mailing |ist dated February 7, 2002.
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