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FI LED: JANUARY 20, 2005

In Re the General Adjudication
of AIl Rights to Use Water in
The Gla River System and Source

In Re the General Adjudication
O Al Rghts to Use Water in
The Little Col orado Ri ver System
and Source

Order Re: State of Arizona’s
Request for Partial Sumrmary Judgment

After considering the views expressed by the parties, the
Court has decided to grant the State of Arizona' s request to
permt consideration of the notions for partial sunmary judgnent
pending in both of Arizona’'s stream adjudications. These
notions are based upon the State’'s claim that it possesses
priority-reserved water rights for certain trust |lands ceded to
Arizona by the federal governnment. A nunber of parties objected
to the Qourt granting the State' s request arguing, anong other
things, that the notions cannot be considered until the State
files quantified clainms for the tracts of land in question and
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there are determnations as to the anount of water avail able for
appropriation with respect to each claim”

The legal principle underlying the Sate’'s notions is the
belief that lands granted to the State by the United States
possess reserved water rights simlar to those recognized by the
United States Suprene Court in Cappaert v. United States, 426
U S 128 (1976), and United States v. New Mexico, 438 U S. 696
(1978). This state’'s suprene court described the nethod for
determ ning federal non-Indian reserved water rights in In re
the Ceneral Adjudication of All Rights to Use Water in the Gla
Ri ver System and Source, 201 Ariz. 307, 313, 35 P.3d 68, 74
(2001) (“Gla V):

“For each federal claim of a reserved water
right, the trier of fact nust exam ne the docunents
reserving the land from the public domain and the
underlying legislation authorizing the reservation;
determ ne the precise federal purposes to be served by
such | egislation; deternine whether water is essenti al
for the primary purposes of the reservation; and
finally determne the precise quantity of water - the
m ni mal need as set forth in Cappaert and New Mexico -
requi red for such purposes.”

I f undertaking to resolve all of the issues presented by
the Gla V reserved rights test at this juncture, the Court

Wth respect to the latter point, the Court agrees with a position asserted
recently by the United States that to the extent the State denpbnstrates its
trust lands possess federal reserved water rights these rights are
“superinmposed on the state systeni, but remain “subordinate to rights
acquired under state law prior to the creation of the reservation.” United
States” Reply to Responses to Mdtion for Approval of Hydrographic Survey
Report Format for National Park Service Units 5 (citing United States v.
Bell, 724 P.2d 631, 641 (Colo. 1986) and Gla V, 201 Ariz. 310-311, 35 P.3d
71-72). Therefore, it is possible to decide whether a federal reserved right
exists prior to being able to determne whether this right has practical
val ue by virtue of attaching to an unappropriated water source.
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woul d agree with the objecting parties that the current notions
woul d serve no purpose other than to expedite consideration of
the State’s clains. But, the State’'s request is |less anbitious.
It leaves for another day the quantification of any federally
reserved water rights it is deenmed to hold. It limts its
request to the inportant determ nation as to whether such water
rights exist.

Even the Ilimted inquiry requested by the State wll
require careful evaluation of source naterials in order to
ascertain congressional intention wth respect to the various
conponents of the Gla V test: Wuat lands, if any, were
wi t hdrawn from the public domain by the federal governnent and
reserved for state use? Did each of these withdrawals serve a

federal purpose and, if so, what was the purpose? Is there
evi dence est abl i shing congr essi onal I nt ent to reserve
unappropriated waters? Providing a nechanism permtting

coordi nation of discovery needed to focus the parties on
materials relevant to the issues and ensuring proper handling of
any technical or expert testinony required constitutes a
condition exceptional enough to justify initial referral of this
matter to the Special Master.

Based on the foregoing,
| T I S ORDERED,

1. Granting the State’s nmotion to hear and brief its
notions for partial summary judgnent establishing the
exi stence of federal reserved water rights on state trust
| ands.

2. The Special Mster shall organize a contested case to
hear the State of Arizona’s notions for partial summary
judgnent in accordance with the practices and procedures of
t he Special Master
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3. The Special Master shall submt findings of fact
conclusions of |aw, and recommendations and set them forth
in areport to this Court (the “Special Mster’'s Report”).

4. The issues to be addressed by the Special Master shal
i ncl ude:

a. Whether, and to what extent, does the evidence
establish that the United States withdrew land from
the public domain and reserved this property as state
trust | and?

b.1f land was wthdrawn and reserved, what was the
pur pose to be served by each reservation?

c.If lands were withdrawn and held in trust, did the
United States intend to reserve unappropriated waters
to acconplish the purpose of each reservation?

d. Any other issues required to be resolved in connection
Wi th addressing the matters |isted above.

5. In the event the Special Master determ nes that the
St at e possesses federal reserved water rights, he shall not
consider the priority date for any such right, the
quantity, if any, of appurtenant unappropriated water or
the mninmm anmount of water necessary to fulfill the

federal purpose for each reserved right. The hydrographic
survey report prepared for the watershed within which the
land related to each right is situated will frane these
considerations for final resolution.

6. In presiding over the contested case, the Special
Master may adopt procedures simlar to those used in his
consi deration of the subflow issues, including nethods for
effective presentation of expert opinions by sworn
decl arations. Proceedings before the Special Mster my
i ncl ude consideration of discovery issues, including any
matters arising under Ariz. R Cv. P. 26 and 26.1 and he
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shall be fully enmpowered with all the powers enunerated in
Ariz. R Cv. P. 53, including subsection (c).

7. The Special WMster shall set an initial neeting to
discuss the best nethod for <considering the nmatters
required to be resolved by this order. The tine limt set
forth in Ariz. R Cv. P. 53(d) shall not apply to
scheduling this initial neeting. At the initial neeting the
parties may provide suggestions as to how the Special
Master can ensure that hearings and conferences held in
connection with inplenenting this order are conducted in a
manner that is convenient for the parties in both
adj udi cati ons.

8. bj ections and comments to the Special Master’s Report
may be filed within sixty (60) days after the report is
filed with the court. Responses to objections and comments

shall be filed within forty-five (45 days) after objections
and coments are due, with any replies to be filed not
later than thirty (30) days after the response due date.
Filing times are exclusive of the additional period
aut horized by Ariz. R Cv. P. 6(e).

* % *x %

A copy of this mnute entry is mailed to all parties on the
Court-approved W1, W2, W3 and W4 mailing list (Gla River
Adjudication) and the Court-approved CV-6417 mailing |ist
(Little Colorado River Adjudication), both dated October 21,
2004.
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