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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 

IN RE THE GENERAL 
ADJUDICATION OF ALL RIGHTS TO 
USE WATER IN THE GILA RIVER 
SYSTEM AND SOURCE 

W1-00-001234 (Consolidated) 

Contested Case No. W1-11-002801 

ORDER ON MOTIONS FOR 
JUDICIAL NOTICE 

CONTESTED CASE NAME:  In re ASARCO–Irrigation 

HSR INVOLVED:  San Pedro River Watershed Hydrographic Survey Report. 

DESCRIPTIVE SUMMARY: This order grants in part and denies in part 
ASARCO’s motions for judicial notice.  

NUMBER OF PAGES: 8 

INTRODUCTION 

This order addresses both of ASARCO’s motions for judicial notice of other 

Arizona proceedings concerning water rights, including other contested cases in the 

Gila River General Stream Adjudication.  Judicial notice of the specific records 

requested is granted, but the scope is limited to only the existence of the records.  The 

Court declines to take judicial notice of any contents of the documents, especially any 

facts purported to be supported by the stipulations and decrees presented, as those 

“facts” may be subject to reasonable dispute. 
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GOVERNING LAW 

Judicial notice permits a court to accept certain facts as true when such facts are 

“generally known” or “can be accurately and readily determined from sources whose 

accuracy cannot be reasonably questioned.” Ariz. R. Evid. 201(b). Rule 201 applies 

only to adjudicative facts specific to parties or events in a case. Ariz. R. Evid. 201(a).  

The court is required to take judicial notice “if a party requests it and the court is 

supplied with the necessary information.” Ariz. R. Evid. 201(c).  

In Arizona, even a “high degree of probability of the truth of a particular 

proposition cannot justify a tribunal in taking judicial notice of its truth.” Phelps 

Dodge Corp. v. Ford, 68 Ariz 190, 196, 203 P.2d 633, 637 (1949). A fact of which a 

court may take judicial notice must be indisputable.  

 

MINTUE ENTRIES & STIPULATIONS 

In its May 18, 2026, motion ASARCO asks the Special Master to take judicial 

notice of the following documents:1  

• Minute Entry, In re Brighthawk LLC, Contested Case No. Wl-11-003312, 

filed December 5, 2018. 

• Order on Stipulation, Withdrawal of Objections, and Request that the Special 

Master Approve Proposed Water Right Abstracts for Brighthawk LLC, In re 

Brighthawk LLC, Contested Case No. Wl-11-003312, filed February 13, 2019. 

• Minute Entry, In re Luebbermann, Contested Case No. Wl-11-003311, filed 

April 24, 2019. 

• Order on Stipulation, Withdrawal of Objections, and Request that the Special 

Master Approve Proposed Water Right Abstracts, In re Luebbermann, 

Contested Case No. Wl-11-003311, filed September 12, 2019. 

 

 
1 See Motion for Judicial Notice No. 1, In re ASARCO-Irrigation, Contested Case No. 
W1-11-002801, filed May 18, 2026.  
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ASARCO assert these documents are relevant to this contested case because 

the objecting parties2 in this contested case “have argued for an unreasonably high 

degree of precision in proving the initiation and perfection of ASARCO's pre-1919 

irrigation rights that is neither grounded in the law nor consistent with the practical 

realities of early agricultural development on ASARCO's claimed fields.”  Motion 

No.1 at 3. ASARCO claims the requested records show that other pre-1919 irrigation 

claims in the same San Pedro River Watershed as this contested case were “resolved 

by stipulation and approved abstracts on the basis of the kinds of historical materials 

that are often available in these cases such as homestead materials, notices of 

appropriation, patents, and deed history.” Id. ASARCO requests that the Special 

Master take judicial notice of the existence, filing, and approval of the stipulated 

abstracts, as well as the facts, evidence, and contents of those records as reflected on 

their face. Id. at 4. 

Judicial notice is limited to facts so “notoriously true as to not be subject to 

reasonable dispute or must be capable of immediate accurate demonstration.” Phelps 

Dodge, 68 Ariz. at 196. Because the documents in question were supplied by 

ASARCO with their motions, the Special Master judicially notices the stipulations as 

court records that exist.  However, because the facts purportedly represented by the 

stipulations are ambiguous or disputed, any facts must be established through 

introduction of evidence.  

This is particularly relevant regarding the referenced stipulations. The Court’s 

approval of the stipulations, while legally binding, does not establish any stipulated 

facts with certainty.  Furthermore, both stipulations include language opposing any 

use beyond the specific contested cases and water rights abstracts that are the subject 

 
2 Objectors in this case are the Yavapai-Apache Nation, the San Carlos Apache Tribe, 
the City of Phoenix, the United States, the Gila River Indian Community, the Tonto 
Apache Tribe, and the Salt River Project. 
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of the stipulations.3  

 

HISTORICAL ARIZONA DECREES 

In a separate May 18, 2026, motion ASARCO asks the Special Master to take 

judicial notice of the following additional documents:4  

• Patrick T. Hurley and the United States of America v. Charles F. Abbott 

and Four Thousand Eight Hundred Others, No. 4564, Decree dated March 

1, 1910, and effective April 1, 1910 (“Kent Decree”). 

• Globe Equity No. 59, The United States of America v. Gila Valley 

Irrigation District, et al., Decree entered June 29, 1935 (“Globe Equity 

Decree”). 

• Arlington Canal Company v. Edith M Simpson et al., No. 40828-Div. 3, 

Judgment entered April 9, 1940 (“Simpson Decree”). 

 

ASARCO claims these requested records are also directly relevant to this 

contested case because the objecting parties “have challenged both ASARCO's requested 

irrigation water duty and the level of historical specificity ASARCO must provide to 

establish pre-1919 irrigation rights.”  Motion No. 2 at 3. ASARCO asserts the referenced 

decrees provide “context” by demonstrating that ASARCOs claimed irrigation duty of 

7.4 acre-feet per acre per year is within the range of duties historically decreed for 

irrigated lands in Arizona water-right adjudications historical irrigation cases approved 

irrigation water duty. Id. at 4. As with Motion No. 1, ASARCO requests that the 

 
3See Stipulations, In re Luebbermann, Contested Case No. Wl-11-003311, filed 
September 11, 2019 (“This stipulation is entered into by the Parties for the reasons set 
forth above and no precedent for use in any other contested case in the Adjudication 
proceedings is intended.”); Stipulation, In re Brighthawk LLC, Contested Case No. 
Wl-11-003312, filed February 7, 2019 (“Nothing in this stipulation shall be used as 
precedent in any other contested case in the Adjudication proceedings.”) 
4 See Motion for Judicial Notice No. 2, In re ASARCO-Irrigation, Contested Case No. 
W1-11-002801, filed May 18, 2026.   
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Special Master take judicial notice of existence and of the facts, evidence, and 

contents of those records. Id.   

Once again, since the documents in question were supplied by ASARCO with 

their motions, the Special Master judicially notices the stipulations as court records 

that exist.  And once again, the facts represented by these decrees are ambiguous or 

disputed.  To the extent that the Simpson and Kent decrees established water duties, 

the courts in those cases determined those facts using a less-than-certain 

preponderance of the evidence standard. Accordingly, those decrees are not “sources 

whose accuracy cannot reasonably be questioned,” as required by Arizona Rule of 

Evidence 201. The facts recited in the Globe Equity decree, a consent decree, are even 

less certain. Simply put, the decrees cited do not establish ASARCO’s purported facts 

as “notoriously true.”  

Finally, because of the myriad of differences (known and unknown) between 

the contested case currently before the Special Master and the cases documented in 

the decrees listed in Motion No. 2, it would be entirely improper to accept any 

statements within the referenced decree as relevant without a full evidentiary 

evaluation.  

 

CONCLUSION 

The documents presented by ASARCO are products of party negotiations, 

rather than indisputable factual evidence, and therefore are not eligible for judicial 

notice.  The documents may be noticed only for their existence.  However, existence 

does not equate to verity or relevance, both of which will need to be established by 

ASARCO in the usual manner.  

 

 IT IS ORDERED taking judicial notice of the EXISTENCE of the 

documents listed above    

IT IS FURTHER ORDERED declining to take notice or recognize as the 
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truth any testimony or stipulations made in any documents listed above, as such 

matters may be subject to reasonable dispute. 

fl 

Special Water Master 

The original of the foregoing was delivered to 
the Clerk of the Marie~~ County Superior 
Court oVY\{_ 4 ( wzt.e , 
for filing and distributing a copy to all persons 
listed on the Court approved mailing list for this 
contested cas . 
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Court Approved Mailing List
In re ASARCO-Irrigation

W1-11-002801 (29 Names) 
Prepared by the Special Master

6/4/2026

A. Ritchie, J. Sutton, B.
Velasco
San Carlos Apache Tribe
Office of the Attorney General
PO Box 40
San Carlos, AZ 85550
alex.ritchie@scat-nsn.gov;
jana.sutton@scat-nsn.gov;
bern.velasco@scat-nsn.gov

Carla A. Consoli
May Potenza Baran & Gillespie 
P.C
1850 N. Central Ave, 16th Fl
Phoenix, AZ 85004
cconsoli@maypotenza.com

Charles L. Cahoy, Asst. City 
Attorney
Phoenix City Attorney's Office
200 W. Washington 13th Flr.
Phoenix, AZ 85003
charles.cahoy@phoenix.gov

Charmayne G. Staloff
U.S. Dept. of Justice - ENRD
Tribal Resources Section 
PO Box 7611, Ben Franklin 
Station
Washington , DC 20044
charmayne.staloff@usdoj.gov

Clerk of the Superior Court
Maricopa County 
Attn:  Water Case
601 West Jackson Street
Phoenix, AZ 85003

David Gehlert and Andrew 
"Guss" Guarino
U.S. Dept. of Justice - ENRD
999 18th Street, N. Terrace, 
Ste. 600
Denver, CO 80202
david.gehlert@usdoj.gov; 
guss.guarino@usdoj.gov

David Jacobs, Kevin Crestin
& Eric Wilkins
Arizona Attorney General
Natural Resources Section
2005 N. Central Avenue
Phoenix, AZ 85004
NaturalResources@azag.gov

Eric C. Anderson
Tempe City Attorney's Office
21 E. Sixth St #201
Tempe, AZ 85281
cityattorney_administrator@te
mpe.gov; 
eric_anderson@tempe.gov

Frederick E. Davidson
P.O. Box 556
Grand Saline, TX 75140
fed@davidsonlaw.net

Javier Ramos & Michael Carter
Gila River Indian Community
Office of the General Counsel
P. O. Box 97
Sacaton, AZ 85147
javier.ramos@gric.nsn.us; 
michael.carter@gric.nsn.us

Jeremiah Weiner
ROSETTE, LLP.
120 S. Ash Avenue, Suite 201
Tempe, AZ 85281
jweiner@rosettelaw.com

Joe Sparks & Laurel Herrmann
The Sparks Law Firm, P.C.
7503 First Street
Scottsdale, AZ 85251-4573
joesparks@sparkslawaz.com; 
laurel.herrmann@scat-nsn.gov

John D. Burnside
Snell & Wilmer, L.L.P.
One E. Washington Street, 
Suite 2700
Phoenix, AZ 85004-2556
jburnside@swlaw.com

Josh Edelstein Phoenix Field 
Solicitor 
Office of the Solicitor
U.S. Department of the Interior
Sandra Day O'Connor US 
Courthouse
401 W. Washington St., Ste. 
404, SPC 44
Phoenix, AZ 85003
Josh.Edelstein@sol.doi.gov

Jothi Beljan & Robert Striling
City of Mesa Attorney's Office
PO Box 1466
Mesa, AZ 85211-1466
mesacityattorney@mesaaz.gov

Karen J. Nielsen
Arizona Dept. of Water 
Resources
1110  W. Washington, Ste 310
Phoenix, AZ 85007
knielsen@azwater.gov

Kelly Schwab & Jenny Winkler
City of Chandler
City Attorney's Office
Mail Stop 602, P. O. Box 4008
Chandler, AZ 85244-4008
kelly.schwab@chandleraz.gov

L.. William Staudenmai
Snell & Wilmer, L. L. P.
One E. Washington Street
Suite 2700
Phoenix, AZ 85004
wstaudenmaier@swlaw.com



Lauren Caster
Fennemore Craig, P.C.
2394 East Camelback Road 
Ste 600
Phoenix, AZ 85016-3429
lcaster@fclaw.com

Lee Storey
TSL Law Group, PLC
8767 E. Via De Ventura, Suite 
126
Scottsdale, AZ 85258
lee@tsllawgroup.com

Lucas J. Narducci
Snell & Wilmer, L.L.P.
One E. Washington Street, 
Suite 2700
Phoenix, AZ 85004-2556
lnarducci@swlaw.com

Mark McGinnis, Michael Foy, 
Katrina Wilkinson, Kathryn Ust
Salmon, Lewis & Weldon
2850 E. Camelback Rd. Suite 
300
Phoenix, AZ 85016
mam@slwplc.com; 
mkf@slwplc.com; 
klw@slwplc.com; 
kmu@slwplc.com

Merrill Godfrey & Brette Pena
Akin Gump Straus Hauer & 
Feld LLP
2001 K Street, N.W.
Washington, DC 20006
mgodfrey@akingump.com; 
bpena@akingump.com

Michael J.  Pearce
Gammage & Burnham PLC
40 North Central Ave. 20th Flr
Phoenix, AZ 85004
mpearce@gblaw.com

Michael P. Rolland
Engelman Berger, P.C.
2800 N. Central Ave., Ste. 
1200
Phoenix, AZ 85004
mpr@eblawyers.com

Palo Verde RV Park LLC
Charles Tracy Jordan, Jr.
9880 S Malpais Rd
Winkelman, AZ 85192

Susan B. Montgomery & 
Robyn Interpreter
Montgomery & Interpreter PLC
3301 E. Thunderbird Road
Phoenix, AZ 85032
smontgomery@milawaz.com; 
rinterpreter@milawaz.com

Sean Hood, Rhett Billingsley, 
Nyla Knox, & William Klain
Fennemore Craig, P.C.
2394 E. Camelback Road
Phoenix, AZ 85016
shood@fennemorelaw.com;rbil
lingsley@fennemorelaw.com;n
hightower@fennemorelaw.com

Sherri L. Zendri
Special Master
Central Court Building, Ste 3A
201 West Jefferson
Phoenix, AZ 85003-2205




